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I. INTRODUCTION
Philosophers from Confucius,1 to Sophocles,2 to Benjamin Franklin3
have all commented on the need for novices to practice newly acquired
skills to achieve mastery. Although the importance of practice, repetition,
and feedback have seemingly been known for over 2,000 years, current
assessment practices at many law schools fail to meet the educational
needs of law students. Instead of frequent formative assessments that
provide students with the opportunity to gauge their progress as they
acquire new skills, the end-of-the-term summative examination model still
dominates the law school assessment landscape.4 Instead of receiving
timely feedback, students often have to wait weeks before receiving a
Instead of individual comments about the strengths and
grade.5
weaknesses of their work, students often receive exams that contain few if
any corrective comments.6 Not surprisingly, these same assessment
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DANIEL WEIS, EVERLASTING WISDOM 52 (2010) (“I hear and I forget. I see and I
remember. I do and I understand.” (quoting Confucius)).
2
Sophocles, Trachiniae, in THE DRAMAS OF SOPHOCLES 174, 191 (Ernest Rhys ed.,
George Young trans., 1916) (“[O]ne must learn [b]y doing the thing; for though you think
you know it [y]ou have no certainty, until you try.”).
3
Karen Burke, A Paradigm Shift: Learning-Styles Implementation and Preservice
Teachers, in PRACTICAL APPROACHES TO USING LEARNING STYLES IN HIGHER EDUCATION
85, 94 (Rita Dunn & Shirley A. Griggs eds., 2000) (“Tell me and I forget; teach me and I
remember; involve me and I learn.” (quoting Benjamin Franklin)).
4
A. Benjamin Spencer, The Law School Critique in Historical Perspective, 69 WASH.
& LEE L. REV. 1949, 2041–42 (2012).
5
Harvey Gilmore, To Failure and Back: How Law Rescued Me from the Depths, 10
FLA. COASTAL L. REV. 567, 579 (2009).
6
Phillip C. Kissam, Law School Examinations, 42 VAND. L. REV. 433, 471–72 (1989).
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practices make it difficult for teachers to gauge their effectiveness in the
classroom.
Without the feedback that more frequent formative
assessments can provide, teachers are left to guess at whether students are
meeting the course goals and learning objectives. As a result, teachers may
move onto more complicated material guided by the dictates of the course
syllabus rather than by the readiness of their students to delve into more
difficult topics.
The American Bar Association (ABA) has indicated that law school
accreditation practices may be changing. In the future, one measure of a
law school’s quality may be based on the learning achieved by its students,
and accreditation standards are likely to move “law schools toward
articulation and assessment of student learning goals and achievement
levels.”7 Therefore, law schools will have to alter their assessment
practices to determine more accurately the extent to which students are
mastering the skills needed to become effective legal practitioners.
In recent years, faculty at many law schools have been engaging in a
healthy dialogue about how to best incorporate established assessment
practices into their classes.8 The purpose of this Article is to add to that
conversation. First, this Article provides background information on the
topic of student assessment.9 Second, the Article addresses the weak
pedagogical underpinnings of the dominant form of assessment in law
schools—the end-of-the-term summative examination.10 Next, the Article
explores how student assessment is only one aspect of an iterative process
that includes the creation of teaching goals, feedback to the students, and
feedback to the teacher.11 Finally, the Article reviews and provides
examples of various assessment techniques appropriate for even large law
school classes.12 To bring about the changes in the classroom that are
required to best serve the needs of students, teachers must become more
7

Donald J. Polden, Statement of Principles of Accreditation and Fundamental Goals of
a Sound Program of Legal Education, 40 SYLLABUS, Spring 2009, at 13,
http://www.americanbar.org/content/dam/aba/publications/syllabus/2009_vol40_no3_
syllabus.authcheckdam.pdf.
8
See, e.g., Conference Program, Univ. of Denver Sturm Coll. of Law, Legal Education
at the Crossroads v. 3.0: Conference on Assessment (Sept. 11–13, 2009),
http://www.law.du.edu/documents/assessment-conference/Assessment%20Conference
Program.pdf.
9
See infra Part I.A.
10
Id.
11
See infra Part II.
12
See infra Parts III–V.
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conversant with the language and theory behind student assessment, and A
Manual for Assessment in Law School is intended to begin that process.
This Article is divided into six different sections: the Introduction; the
Lexicon of Assessment; Simplifying the Feedback Process; Teaching
Assistants and Criterion-Referenced Assessment, an Example; Sample
Assessment Tools; and the Conclusion. My hope is that I have created a
useful tool for faculty who are grappling with the problem of how to best
assess their students.
A. Problems with the Single Assessment Model
Not surprisingly, almost every law school guide on the market includes
a section on law school examinations.13 However, it is surprising how
uniformly authors treat the topic. With over 200 ABA-accredited law
schools in existence, variation in assessment practices between law schools
should make this degree of uniformity impossible.
In reality,
“[e]xamination practices in law schools are so uniform that one can fairly
generalize when describing them.”14 In most first-year law school courses,
students receive a single assessment at the end of each semester or at the
end of the course.15 Students are given between two and four hours to
complete an examination that, most typically, is constructed as a series of
lengthy hypothetical fact patterns.16 The resolution of these hypotheticals
requires issue spotting and applying memorized rules of law to the fact
patterns.17
Using a single examination to assess students has been the standard
practice in U.S. law schools since the Langdellian model of legal education
took hold over 125 years ago, and it has been criticized for nearly as long
on a number of different grounds.18 A single mode of assessment—for

13

See, e.g., HERBERT N. RAMY, SUCCEEDING IN LAW SCHOOL 195–230 (2d ed. 2010);
DENNIS J. TONSING, 1000 DAYS TO THE BAR BUT THE PRACTICE OF LAW BEGINS NOW 101–
150 (2d ed. 2010).
14
GREGORY S. MUNRO, OUTCOMES ASSESSMENT FOR LAW SCHOOLS 34 (2000).
15
Id.
16
Id. at 34–35.
17
Kissam, supra note 6, at 438–39.
18
See, e.g., Robert C. Downs & Nancy Levit, If It Can’t Be Lake Woebegone . . . A
Nationwide Survey of Law School Grading and Grade Normalization Practices, 65 UMKC
L. REV. 819, 822–23 (1997) (noting that the end-of-the-term essay examination is still the
primary form of student assessment in law school, but it is among the least recommended
by professional educators); Steve Sheppard, An Informal History of How Law Schools
(continued)
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example, the issue-spotting exam—administered on a single occasion is
unlikely to provide an accurate picture of a student’s abilities.19 Further,
while summative assessments can also serve a formative function, they are
infrequently employed in this fashion.20 Without timely feedback and an
opportunity to practice, the end of the semester/year assessment merely
serves as a means of ranking students.21 As early as 1924, one author
noted that the traditional law school essay exam “is inadequate for the
requirements of modern educational administration.”22 In one of the more
damning statements regarding law school assessment practices, former
ABA President Professor Talbot D’Alemberte wrote: “Is there any
education theorist who would endorse a program that has students take a
class for a full semester or a full year and get a single examination at the
end? People who conduct that kind of educational program are not trying
to educate.”23
In addition, the ABA may have finally signaled the death knell for the
single-assessment model. In 2008, the ABA “initiated a comprehensive
review” of law school accreditation standards.24
Looking to the
accreditation standards used in other disciplines, the ABA Standards
Review Committee stated that an important measure of law school quality

Evaluate Students, with a Predictable Emphasis on Law School Final Exams, 65 UMKC L.
REV. 657, 670 (1997).
19
Gregory S. Munro, How Do We Know If We Are Achieving Our Goals? Strategies for
Assessing the Outcomes of Curricular Innovation, 1 J. ALWD 229, 238 (2002) (“A valid,
reliable, and fair picture of the student’s ability is much more likely to exist if the measures
are done several times using different modes of evaluation.”); Downs & Levit, supra note
18, at 823 (calling a single end-of-term exam “least recommended by professional
educators”); Paul T. Wangerin, “Alternative” Grading in Large Section Law School
Classes, 6 U. FLA. J.L. & PUB. POL’Y 53, 54 (1993) (noting that most law school grading
systems are inconsistent with “generally accepted theory regarding grading in higher
education”).
20
Gilmore, supra note 5, at 579 (noting that graded law school bluebook exams contain
little feedback). Part II of this Article distinguishes between summative and formative
assessments.
21
Steve H. Nickles, Examining and Grading in American Law Schools, 30 ARK. L.
REV. 411, 426 (1977).
22
Ben D. Wood, The Measurement of Law School Work, 24 COLUM. L. REV. 224,
225−26 (1924).
23
Talbot D’Alemberte, Law School in the Nineties: Talbot D’Alemberte on Legal
Education, 76 A.B.A. J. 44, 52 (1990).
24
See Polden, supra note 7, at 1.
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should be the “learning achieved” by students.25 Therefore, accreditation
standards “must move law schools toward articulation and assessment of
student learning goals and achievement levels.”26
B. More Assessment Does Not Necessarily Mean More Grading
For the most part, conversations on the topic of law school assessment
focus on whether professors should grade more frequently. While grading
is certainly one aspect of the topic of student assessments, it is essential to
understand the more expansive way the relevant literature addresses the
subject.
In Outcomes Assessment for Law Schools, the author defines
assessment as a “set of practices by which an educational institution adopts
a mission, identifies desired student and institutional goals and objectives
(‘outcomes’), and measures its effectiveness in attaining these
outcomes.”27 While this definition of assessment is written in terms of
institutional goals, one could simply substitute the word “teacher” for
“educational institution” and the definition would work just as well for
individuals. Instead of a focus on grading, the definition emphasizes
measuring whether teachers are meeting individual or institutional goals
and objectives. The text, Best Practices for Legal Education, provides a
similar definition of assessment, in which the author states that the “main
purpose of assessments in educational institutions is to discover if students
have achieved the learning outcomes of the course studied.”28 Simply put,
assessment is a mechanism to determine whether students have actually
learned what professors are trying to teach them.
It is important to note that professors already assess students on a
regular basis.29 Responding to student questions during class is performing
an assessment.30 Answering student e-mails or bulletin board postings is
engaging in assessment.31 In fact, any time a professor gathers information
about students to determine whether they are achieving the course goals

25

Id. at 13.
Id.
27
MUNRO, supra note 14, at 11.
28
See ROY STUCKEY ET AL., BEST PRACTICES FOR LEGAL EDUCATION: A VISION AND A
ROAD MAP 175 (2007).
29
MICHAEL HUNTER SCHWARTZ ET AL., TEACHING LAW BY DESIGN: ENGAGING
STUDENTS FROM THE SYLLABUS TO THE FINAL EXAM 135 (2009).
30
See id.
31
See id.
26
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and objectives, an assessment is taking place.32 While professors may
assess students more often than they realize, it is important that assessment
efforts be part of a well-thought-out plan for educating students. Before
planning, however, professors must be conversant with some of the ideas
and terminology that are part of the current dialogue on student
assessments.

II. THE LEXICON OF ASSESSMENT
A. Course Goals and Learning Objectives
A necessary first step in creating student assessments is establishing a
set of course goals and objectives.33 The authors of Teaching Law by
Design state that “[a] goal is a statement of what students should be able to
do by the end of your course.”34 While there is no one way to establish
course goals, this definition of the term does provide some guidance. One
way to determine “end of the course” expectations for students is to engage
in some “backwards design” by reviewing a final examination from a
previous year.35 A well-done final examination is a “product of your
beliefs as to what your students should be learning in your class,” and it is
an excellent first step in identifying course goals.36 Most educational
experts believe that professors should limit themselves to no more than
three or four goals for any one course, and that the goals should be
“concrete and not abstract.”37 The more abstract the course goal, the more
difficult it will be to assess whether it has been attained.
Each course goal should be comprised of a series of corresponding
learning objectives. The learning objectives articulate the “subsidiary

32

Id. (noting that attempts to determine if students are “getting it” are assessments).
STUCKEY ET AL., supra note 28, at 2 (stating that an oft-ignored principle of
curriculum development is “[i]dentifying educational objectives that the . . . course should
seek to attain”).
34
See SCHWARTZ ET AL., supra note 29, at 38.
35
See GRANT WIGGINS & JAY MCTIGHE, UNDERSTANDING BY DESIGN 14 (2d ed. 2005);
Cassandra L. Hill, Peer Editing: A Comprehensive Pedagogical Approach to Maximize
Assessment Opportunities, Integrate Collaborative Learning, and Achieve Desired
Outcomes, 11 NEV. L.J. 667, 679 (2011).
36
SCHWARTZ ET AL., supra note 29, at 38.
37
Id. at 39; see also Hill, supra note 35, at 679. Abstract course goals include
“grasping ideas” like “appreciating legal indeterminacy.” SCHWARTZ ET AL., supra note 29,
at 39.
33
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skills, knowledge, and values” students need to attain course goals.38 For
example, assume that one course goal is for students to understand that
objective analysis of a problem requires the consideration and weighing of
all reasonable points of view. A few of the skills underlying this course
goal would include proficiency in identifying material facts, the ability to
recognize issues in need of resolution, knowledge of relevant legal
doctrine, and the capability to apply legal doctrine to the materials facts.
Once identified, these skills form the basis for the learning objectives that
should be examined through one’s summative or formative assessment
tools.39
Breaking course goals down into underlying learning objectives allows
professors to develop assessment tools that target different skills. Using
assessments that target discrete skills encourages students to develop their
abilities incrementally.40 At the very least, these individually targeted
assessments expose students to the idea that complex law school tasks are
actually comprised of a number of independent but interrelated skills.
Once evaluated, these relatively simple assessments provide both student
and teacher with an early indication as to whether the student is actually
learning. If the professor is satisfied that students have mastered individual
skills, the assessments should grow more multifaceted so they begin to
mirror an end-of-the-year summative examination or (ideally) the complex
tasks that lawyers perform on a daily basis.41
B. Summative Assessments
Summative assessments assign grades and “focus[] on evaluation
rather than practice and development.”42 These types of assessments,
which typically occur at the end of the semester or year in law schools, are
intended to determine the extent to which students have achieved the
course goals and objectives.43 Typically, summative assessments are also
38

SCHWARTZ ET AL., supra note 29, at 40; see also STUCKEY ET AL., supra note 28, at 2,
70; Hill, supra note 35, at 679.
39
See Jay M. Feinman & Marc Feldman, Achieving Excellence: Mastery Learning in
Legal Education, 35 J. LEGAL EDUC. 528, 532–33 (1985).
40
See MUNRO, supra note 14, at 97.
41
Barry B. Boyer & Roger C. Cramton, American Legal Education: An Agenda for
Research and Reform, 59 CORNELL L. REV. 221, 233 (1974).
42
SCHWARTZ ET AL., supra note 29, at 154; see also Rogelio A. Lasso, Is Our Students
Learning? Using Assessments to Measure and Improve Law School Learning and
Performance, 15 BARRY L. REV. 73, 77 (2010).
43
Lasso, supra note 42, at 77.
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used to assign grades and rank students, as is the case with the typical endof-the-year, issue-spotting exam.44 While summative assessments can also
be used to provide students with important feedback, some argue that
practices at many law schools make summative assessments ineffective for
truly evaluating students and that they are used almost exclusively for
assigning grades.45
C. Formative Assessments
The definition of formative assessment is a bit more elusive because
this type of assessment covers such a wide variety of activities and
exercises. Unlike summative assessments, where grading plays a central
role, formative assessments emphasize feedback to both teacher and
student.46 While formative assessments measure whether students are
achieving a teacher’s course goals and objectives, they do so to enhance
the learning process. Formative assessments give students the opportunity
to practice newly acquired abilities so that they can see whether they are
mastering the knowledge and skills needed to perform well on their exams,
and ultimately, in the workplace.47 For this to be true, formative
assessments typically take place throughout the semester and are intended
to make each student’s “thinking visible to both teachers and students.”48
44

Id.; Greg Sergienko, New Modes of Assessment, 38 SAN DIEGO L. REV. 463, 465
(2001).
45
See Kissam, supra note 6, at 436 (suggesting that grading curves operate as a
disincentive to provide students with feedback because “guidance would make it more
difficult to impose” the curve).
46
See Lasso, supra note 42, at 77; Anthony Niedwiecki, Teaching for Lifelong
Learning: Improving the Metacognitive Skills of Law Students Through More Effective
Formative Assessment Techniques, 40 CAP. U. L. REV. 149, 176 (2012) (stating that the goal
of formative assessment is to close the gap between where students are and where they are
going).
47
See Lasso, supra note 42, at 106 (explaining that “[f]ormative assessments are the
most effective tools to improve student learning and performance in a course, in law school,
and on the bar exam” because they help “provide students the feedback they need to
develop self-learning skills and improve performance in law school and beyond”).
48
COMM. ON DEVS. IN THE SCI. OF LEARNING, COMM. ON LEARNING RESEARCH AND
EDUC. PRACTICE, COMM’N ON BEHAVIORAL AND SOC. SCI. AND EDUC., HOW PEOPLE LEARN:
BRAIN, MIND, EXPERIENCE, AND SCHOOL 24 (John D. Bransford et al. eds., 2000); see also
Niedwiecki, supra note 46, at 166. Professor Niedwiecki asserts that the use of formative
assessments is the “most effective way” of improving student metacognitive strategies. Id.
Metacognitive strategies, or “thinking about thinking,” are an essential aspect of teaching
students how to become lifelong learners. Niedwiecki, supra note 46, at 156.
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Formative assessments may be scored so that students have a clearer
picture of areas that need improvement,49 but generally these scores do not
play a role in the final grade.50 As such, formative assessments are
intended to be purely educational in nature.51
From the teacher’s standpoint, these assessments become formative
only “when the evidence is actually used to adapt the teaching to meet
student needs.”52 By conducting regular formative assessments throughout
the semester, a teacher can quickly determine whether students understand
a preliminary concept or whether additional instruction is needed. While
formative assessments take time,53 they also improve learning and
ultimately, can improve the classroom dialogue. Formative assessments
can also clarify points of confusion long before a final summative
assessment.
For example, consider the relatively simple notion of using the IRAC
formula to organize one’s answer on the typical issue-spotting
examination.54 While some professors feel that the construct is overly
simplistic, most accept or even encourage its use on bluebook
examinations.55 Professors who encourage the use of IRAC, however, may
not take into account that the construct can mean different things to
different people.56 This can be particularly problematic when professors
with different understandings of the construct are all teaching the same
student.
To flesh out this issue further, consider the intentional tort of battery as
an example. For purposes of this example, a battery is an intentional and
harmful or offensive contact with another person.57 At first blush, it is
simple to overlay the IRAC formula onto this tort.
49

Id. at 188.
Lasso, supra note 42, at 77.
51
See Niedwiecki, supra note 46, at 170−75.
52
Paul Black & Dylan Wiliam, Inside the Black Box, Raising Standards Through
Classroom Assessment, 80 PHI DELTA KAPPAN 139, 140 (1998).
53
Louis N. Schulze Jr., Alternative Justifications for Academic Support II: How
“Academic Support Across the Curriculum” Helps Meet the Goals of the Carnegie Report
and Best Practices, 40 CAP. U. L. REV. 1, 4 (2012).
54
The acronym IRAC stands for Issue, Rule, Analyze (Apply), and Conclude.
55
See Adam Todd, Neither Dead nor Dangerous: Postmodernism and the Teaching of
Legal Writing, 58 BAYLOR L. REV. 893, 938 (2006).
56
Tonya Kowalski, Toward a Pedagogy for Teaching Legal Writing in Law School
Clinics, 17 CLINICAL L. REV. 285, 315 (2010).
57
RESTATEMENT (SECOND) OF TORTS §§ 13(a), 18(1)(a) (1965).
50
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Issue—Will the defendant be liable for a battery?
Rule—A battery is an intentional and harmful or offensive
contact with another person.
Application/Analysis—Based on the following facts, the
defendant will/will not be liable.
Conclusion—Therefore, the defendant is/is not liable for a
battery.

Of course, the tort of battery is comprised of individual elements.
Treating each element as an independent issue would lead to an IRAC
overlay that looks something like this:
Intentional Action Harmful or Offensive Contact With Another
I
R
A
C

I
R
A
C

I
R
A
C

In another variation, the overarching issue would be the defendant’s
liability for a battery, and the rule would be the entire definition of a
battery. This issue and rule statement would form an introductory
paragraph, which would then lead into the discussion of each independent
element of the cause of action as a series of mini-IRACs that would look
like this:
Issue—Is the defendant liable for a battery?
Rule—A battery requires an intentional and harmful or
offensive contact with the person of another.
Intentional Action Harmful or Offensive Contact With Another
R
A
C

R
A
C

R
A
C

In addition, most professors expect students to address reasonable
alternative points of view (POV) as part of their analysis.58 If so, then the

58

Nelson P. Miller & Bradley J. Charles, Meeting the Carnegie Report’s Challenge to
Make Legal Analysis Explicit−Subsidiary Skills to the IRAC Framework, 59 J. LEGAL EDUC.
192, 203–04 (2009).
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organization and subsequent discussion of the individual elements of a
battery might appear as follows:
Intentional Action Harmful or Offensive Contact With Another
R
A1
Alternative POV
C

R
A1
Alternative POV
C

R
A1
Alternative POV
C

There are several more potential variations, but the point is not to
address every version of the IRAC organizational formula. Instead, the
point is to take a reasonably straightforward idea, like the IRAC construct,
and demonstrate that its surface simplicity can hide a layer of complexity,
especially when viewed through the eyes of a first-year law student. In this
instance, a simple early semester formative assessment with corresponding
feedback could clarify the teacher’s particular point of view regarding
IRAC, allowing time to delve into more weighty issues. If professors
explain expectations through formative assessments, students will not have
to guess at the professors’ intent.59
D. Norm-Referenced Assessment
Norm-referenced assessment is the process of evaluating students by
judging and ranking them against the performance of their peers, which is
commonly used in scoring national examinations like the SAT or LSAT.60
The primary purpose of a norm-referenced assessment is to sort test takers,
and it works quite well when the assessment tool is administered to large
numbers of people.61 A grading curve is an example of norm-referenced
assessment in that individual students receive grades that are dependent, at
least in part, on the performance of their classmates.62 The weakness of
norm-referenced assessment, particularly when applied to a single end-ofthe-semester examination, is that it is not intended to measure whether
students have achieved the professor’s course goals and objectives. On
this last point, the authors of Best Practices for Legal Education note:
59

See Feinman & Feldman, supra note 39, at 532 (“Too often we teach by indirection
and we expect our students to learn by imitation.”).
60
See Lasso, supra note 42, at 76.
61
Norm-Referenced Achievement Tests, FAIRTEST (Aug. 17, 2007, 2:20 PM),
http://www.fairtest.org/facts/nratests.htm.
62
Lasso, supra note 42, at 76.
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[T]he current grading practices of legal educators in the
United States function less as a means for measuring
student learning than as a means for sorting and ranking
students and for “weeding out” students who are not
developing the requisite knowledge, skills, and values to
pass a bar examination.63
The authors go on to quote former AALS President and Senior
Carnegie Scholar Judith Wegner, who states that “[s]ince the point of law
school is to foster learning and to develop learning habits such as
professionals need, the cost of confounding learners in order to engage in
incessant sorting seems very large indeed.”64
E. Criterion-Referenced Assessment65
A criterion-referenced assessment measures student performance in
relation to a specific set of criteria.66 Grades or scores are based on
individual performance compared to “absolute expectations about the level
of knowledge or skill the class should achieve.”67 When criterionreferenced assessment is employed, it is possible, at least in theory, for an
entire class to perform in an exemplary fashion if all students meet the
professor’s expectations for the assessment. At least one author has
asserted that “[i]f the goal of legal education is not merely to sort, but to
produce ‘as many individuals proficient in legal reasoning and competent
practice as possible,’ then most assessments should be criterionreferenced.”68
F. Validity, Reliability, and Fairness
“Validity” refers to whether an educational assessment is measuring
what it was intended to measure.69 In a slight variation on this idea, some
tie the concept of assessment validity to the effective measurement of
“student competence with respect to the various instructional objectives of
63

STUCKEY ET AL., supra note 18, at 236–37.
Id. at 237.
65
Criterion-assessment is also known as objective-referenced assessment and domainreferenced assessment. Lasso, supra note 42, at 76.
66
Id.
67
Id. at 77.
68
Id. (quoting WILLIAM M. SULLIVAN ET AL., EDUCATING LAWYERS: PREPARATION FOR
THE PROFESSION OF LAW 168 (2007)).
69
MUNRO, supra note 14, at 74; STUCKEY ET AL., supra note 28, at 239.
64
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the law teacher.”70
While assessment validity may seem like a
straightforward concept, a few simple illustrations can show how easy it is
to construct an invalid assessment tool.
Assume a professor drafts an examination that requires students to
compare holdings from various cases to a hypothetical situation. Initially,
such an assessment might be a valid way of determining whether students
have the ability to distinguish cases or to perform analogical reasoning.
Now assume that this is a closed book examination without any
opportunity to consult the relevant cases.71 Under such a scenario, even a
student with strong reasoning skills, which the professor was likely trying
to assess, might perform poorly due to poor memorization skills.72
In another example, picture a typical issue-spotting examination
question with a single-spaced set of facts that continues for two pages. As
with most such assessments, it is likely intended to measure the ability to
spot issues, identify critical facts, and analyze the applicability of relevant
legal doctrine. While such an assessment can measure these skills, it is
also latently measuring the ability to read quickly. As reading the entire
fact pattern is a prerequisite to performing the skills that the assessment
purports to measure, once again, there are concerns regarding assessment
validity.73
Another aspect of validity relates to whether classroom instruction
adequately relates to what is tested on the examination. In addressing
validity problems in law school assessments, one author notes that the
relatively short and simple fact patterns used in the classroom often bear
little resemblance to the lengthy and complex issue-spotting exams used as
summative assessments.74 Further, students rarely have the experience of
spotting issues or writing out the answers to complex problems prior to an

70

1 MICHAEL JOSEPHSON, LEARNING AND EVALUATION IN LAW SCHOOL 5 (1984)
(emphasis added). Josephson also asserts that confusing or problematic assessment
instructions can produce invalid results. Id. at 6–7. For example, if the assessment
instructions are subject to multiple, but still reasonable, interpretations, then assessment will
produce invalid results. Id. at 9.
71
See STUCKEY ET AL., supra note 28, at 241; Lasso, supra note 42, at 84.
72
STUCKEY ET AL., supra note 28, at 241. Of course, one might want to assess
memorization as well as reasoning skills. In the above example, however, a student with
weak memorization skills would be incapable of performing the desired analysis. Thus, the
example would still be an invalid measure of analytical abilities.
73
See Lasso, supra note 42, at 84–85.
74
STUCKEY ET AL., supra note 28, at 241–42.
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end-of-the-semester examination.75 Unfortunately, a good grade on an
end-of-the-term summative assessment requires proficiency with skills that
are often taught in an indirect fashion.76 Expanding on this idea, Professor
Sparrow of University of New Hampshire School of Law states that:
Often we teach one thing and then evaluate students on
another. For example, in a traditional law school course,
students spend thirteen of fourteen weeks reading cases,
and hours in class orally answering questions and
considering hypotheticals. Often the hypotheticals are
directed at the particular class topic, not an accumulation
of the material that has been studied over the course of the
semester. Then, in a three or four hour final, students are
asked to put the course together and analyze a set of facts
and its relation to many different areas of the course in
writing. Many students have not had the experience of
doing this before, and have not received feedback on a
practice attempt. This seems unreasonable, but most law
professors regularly evaluate students this way.77
This disconnect between the classroom experience and what is tested
on an end-of-term summative assessment may lead to dissatisfaction and
confusion among students as to why they performed poorly on a law
school examination.78
The associated concept of “reliability” relates to whether the scoring or
grading of an assessment produces consistent results.79 If an assessment
accurately differentiates those who have learned from those who have not,
then it is deemed to be reliable.80 Further, a reliable assessment will
produce the same result regardless of who is doing the grading or when the

75

Sophie M. Sparrow, Describing the Ball: Improve Teaching by Using Rubrics—
Explicit Grading Criteria, 2004 MICH. ST. L. REV. 1, 19 (2004).
76
See STUCKEY ET AL., supra note 28, at 241–42.
77
Sparrow, supra note 75, at 19; see also Sergienko, supra note 44, at 469 (asserting
that the “traditional essay exam . . . does not test the ability to interpret and apply unfamiliar
legal materials,” thus creating incongruity “between the subjects taught and the subjects
tested”).
78
Sparrow, supra note 75, at 2.
79
Sergienko, supra note 44, at 466.
80
PATRICIA L. SMITH & TILLMAN J. RAGAN, INSTRUCTIONAL DESIGN 109–10 (3d ed.
2005).
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assessment is reviewed.81 For example, an assessment should receive the
same score regardless of whether it was reviewed at the beginning of the
day, at the end of the day, after a particularly strong answer, or after a
particularly weak one. Phrases like “I know an ‘A’ when I see when one”
suggest a relatively subjective approach to grading and assessment, and
may indicate a problem with scoring reliability.
Grading rubrics, discussed in more detail later in this Article, can be an
important way of maintaining score reliability. Through the use of rubrics,
a professor can specifically list and assign points to the factors that
correlate with a grade of A, B, and so on. In the end, these tabulated scores
produce the grades and scores, as opposed to the professor’s “gestalt”
sense of how well a student performed.
“Fairness” regarding assessments addresses whether all students can
perform well on an examination regardless of gender, socioeconomic class,
race, or ethnicity.82 Oft referenced examples of unfair questions include
fact patterns that rely heavily on sports analogies or knowledge of popculture references.83 Assessments that reference movies, television shows,
or even historical events that are unrelated to class content, may be
particularly unfair to students raised in foreign countries.84
G. The Feedback Loop
One cannot adequately address the topic of assessments without also
discussing the importance of providing students with feedback. As
previously noted, assessments without corresponding feedback are merely
a means of ranking students and are of limited educational value.85 Taken
together, however, feedback and assessments are part of an iterative
process that enhances learning and allows for more effective instruction.
When done well, the assessment and feedback process provides
information to both teachers and students.
Students receive the
information needed to alter study habits, while teachers learn whether

81

STUCKEY ET AL., supra note 28, at 243.
See MUNRO, supra note 14, at 109.
83
See id.
84
See id.
85
See Kissam, supra note 6, at 436; Niedwiecki, supra note 46, at 173 (stating that
current assessment practices focus on ranking students, but fail to evaluate a “school’s
curriculum and course instruction to determine if there are ways to improve student
performance”).
82
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“revisions are needed in the instructional materials.”86 The steps in this
process are:
• Set course goals and learning objectives;
• Create targeted assessments that indicate the extent to which
students are achieving the course goals and learning
objectives;
• Use assessment results to determine whether additional
instruction in certain areas is required before moving on to
new topics (feedback to professor);
• Provide students with feedback so that they better understand
their strengths and weaknesses and can adjust their study
habits accordingly; and
• Move to a new topic.87
Feedback is an essential aspect of learning, and students who receive
feedback tend to be more engaged in their study of the law.88 This
increased engagement results in a more positive view of their “overall law
school experience,” which in turn may lead to improvement in critical
thinking skills.89 Studies also suggest that students who received more
feedback “spent more time preparing for class” and “were more likely to
say they worked harder than they thought they could to meet the
expectations of faculty members.”90
When providing feedback, professors should follow a few basic rules.
The first rule of effective feedback is that it must be prompt.91 In the Seven
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Michael Hunter Schwartz, Teaching Law By Design: How Learning Theory and
Instructional Design Can Inform and Reform Law Teaching, 38 SAN DIEGO L. REV. 347,
404 (2001).
87
See SCHWARTZ ET AL., supra note 29, at 136 (describing the assessment cycle as an
“ongoing and recursive process”).
88
See STUCKEY ET AL., supra note 28, at 255 (stating that formative assessments are
designed to provide feedback and that their purpose is “purely educational”); Niedwiecki,
supra note 46, at 172–73.
89
LAW SCH. SURVEY OF STUDENT ENGAGEMENT, THE LAW SCHOOL YEARS: PROBING
QUESTIONS, ACTIONABLE DATA 7, 18 (2005), http://lssse.iub.edu/2005_Annual_Report/pdf/
LSSSE_2005_Annual_Report.pdf.
90
LAW SCH. SURVEY OF STUDENT ENGAGEMENT, ENGAGING LEGAL EDUCATION:
MOVING BEYOND THE STATUS QUO 11 (2006), http://lssse.iub.edu/2006_Annual_Report/
pdf/LSSSE_2006_Annual_Report.pdf
91
See MUNRO, supra note 14, at 60 (“Without an appropriate program of assessment of
student performance, the feedback loop is broken.”); STUCKEY ET AL., supra note 28, at 125.
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Principles for Good Practice in Undergraduate Education, the authors
expand upon the notion of prompt feedback:
Knowing what you know and don’t know focuses
learning.
Students need appropriate feedback on
performance to benefit from courses. When getting
started, students need help in assessing existing knowledge
and competence.
In classes, students need frequent opportunities to
perform and receive suggestions for improvement. At
various points during college, and at the end, students need
chances to reflect on what they have learned, what they
still need to know, and how to assess themselves.92
The more time that passes between assessment and feedback, the less
likely it is that students will even remember the exercise, let alone be able
to adjust their approach based on their performance. In the context of the
typical law school essay examination, prompt feedback is extremely
difficult to achieve. In his 1977 study, Steven Nickles found that
professors typically take approximately five weeks to grade law school
examinations and return them to students.93 Despite the passage of time
between the examination and students receiving their grades, Nickles noted
that the bluebooks contained little in the way of feedback.94
In addition to being prompt, student feedback should be as specific as
possible.95 The more specific the feedback, the easier it will be for
students to adjust their approaches based on the professor’s advice.
Providing specific feedback can be as simple as writing “weak analysis–
facts missing that were relevant to defendant’s intent” as opposed to
merely writing “weak analysis.” The notion of specific feedback should
not, however, be confused with individualized feedback from the
92

Arthur W. Chickering & Zelda F. Gamson, Seven Principles for Good Practice in
Undergraduate Education, AAHE BULL., Mar. 1987, at 5 (listing “Gives Prompt Feedback”
as principle number four).
93
Nickles, supra note 21, at 426. While a great deal of time has passed since Nickles
conducted this survey, conversations with colleagues from across the country suggest that
there is still a significant delay between students taking an examination and receiving
feedback as to their performance.
94
Id. at 463–64.
95
SCHWARTZ ET AL., supra note 29, at 143; Paula J. Manning, Use Your Words:
Providing Informational Feedback as a Means to Support Self-Determination and Improve
Law Student Outlook and Outcomes, 43 CUMB. L. REV. (forthcoming 2013).
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professor. In large classes, it may be impractical for a single individual to
provide 100 or more students with individualized feedback. Students can
still receive specific feedback, however, through the use of a peer scoring,
grading rubrics, and other techniques.

III. SIMPLIFYING THE FEEDBACK PROCESS
Admittedly, providing students with feedback takes time and effort,
and can be particularly difficult in large, first-year law classes.96 Of
course, more time spent teaching and assessing students means less time
available for writing and research. One could certainly argue that the
primary function of law school professors is to teach students, and that
time spent on pedagogical pursuits is time well spent. While most
professors undoubtedly value their role as teachers, it remains that hiring,
retention, status, and advancement in the legal academy tends to be related
to publishing law review articles as opposed to being an innovative
teacher.97 As publication is likely to remain an important path to success
in the legal academy, it is important to create an assessment system that is
both effective and efficient.98
While providing students with feedback in large classes is no easy
task, there are ways to simplify the process. For example, formative
assessment tools, which may be used throughout the semester or academic
year, can be designed to minimize the grading burden on faculty. At the
same time, these formative assessment instruments can still be powerful
educational tools that provide teachers and students with necessary
feedback.
A. Multiple-Choice Questions
Using multiple-choice questions for both formative and summative
purposes is an excellent way to provide students with prompt feedback in
large law school classes. While the issue-spotting essay exam is still the
96

See Andrea A. Curcio, Assessing Differently and Using Empirical Studies to See if it
Makes a Difference: Can Law Schools Do it Better?, 27 QUINNIPIAC L. REV. 899, 907
(2009); Schwartz, supra note 86, at 357–58 (referencing complaints from professors that
they have “inadequate time to cover the material”).
97
See Curcio, supra note 96, at 904 (describing legal scholarship as the “coin of the
realm” in terms of career advancement); Schwartz, supra note 86, at 360–61 (asserting that
law school hiring practices provide professors with an “incentive to be minimally
competent teachers and excellent scholars”).
98
See Schwartz, supra note 86, at 360 (“[L]aw school economics have created an
environment in which change is very unlikely to occur.”).
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dominant form of summative assessment in law schools, the use of
multiple-choice questions has grown, possibly due to their presence on the
Multistate Bar Examination (MBE).99 Regardless of whether including
multiple-choice questions in law school actually improves student
performance on the MBE, there are a number of reasons why they should
be used more extensively in law schools for the purpose of both summative
and formative assessments.100
Professors who use multiple-choice questions as part of their end-ofthe-semester assessments should give students an opportunity to practice
with similar questions during the course of the semester. Commercially
prepared multiple-choice questions often bear little resemblance to the
questions actually used by individual teachers, thus making them a dubious
source of practice materials.101 Similarly, general advice from academic
support professionals can actually mislead students if that “advice is based
upon faulty assumptions about how multiple-choice questions on a
particular exam will be constructed.”102
Using multiple-choice questions can also ease the grading burden felt
by faculty who teach large section first-year classes.103 Less time spent
grading can mean extra time spent on creating “quick, frequent, and lowstake examinations” for use during the semester.104 More frequent
assessments provide students with additional opportunities for feedback
and encourage them to keep up with their studies.105
Even for professors who do not use multiple-choice questions on their
examinations, the format is still an excellent way of providing students
99

Janet W. Fisher, Multiple-Choice: Choosing the Best Options for More Effective and
Less Frustrating Law School Testing, 37 CAP. U. L. REV. 119, 121 (2008); see also Downs
& Levit, supra note 18, at 822 (stating that the essay exam is still the dominant form of law
school assessment); Howard J. Gensler, Valid Objective Test Construction, 60 ST. JOHN’S L.
REV. 288, 288–89 (1986) (writing that the multiple-choice assessment format is valuable for
evaluating students and preparing them for MBE).
100
Sergienko, supra note 44, at 485–86 (discussing various reasons supporting the use
of multiple-choice questions for “informal” and “formal” assessment).
101
See Fisher, supra note 99, at 123 (commenting that the lack of standards regarding
creation of multiple-choice questions makes it difficult for academic support professionals
to advise students how to prepare for these questions on exams).
102
Id.
103
Sergienko, supra note 44, at 486.
104
Id. This reduction in grading burden may allow professors to use more complicated
and challenging questions on other portions of a final summative assessment. Id.
105
Id.
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with almost immediate feedback. While it is admittedly difficult to
construct high-quality multiple-choice questions, this work can be
accomplished during the less hectic summer months. The payoff comes
during the academic year when professors have the ability to provide
individual feedback to 100 or more students in a very short period.106
This very short turnaround time becomes almost instantaneous when
professors use audience response systems, commonly referred to as
“clicker” technology, in conjunction with their multiple-choice
questions.107 To employ this technology, professors create multiple-choice
questions using audience response system software.108 For example,
TurningPoint software integrates well with Microsoft’s PowerPoint and
can be used to display multiple-choice questions during class.109 Once a
question is displayed, students use hand-held clickers to answer each
question, and the software records these responses.110 Individual student
responses remain anonymous, although the aggregate data can be displayed
during class.111 Before these systems, professors had to rely on broadly
stated questions and corresponding head nods to receive immediate
feedback to gauge the class’s understanding of a given topic. In contrast,
audience response systems provide the teacher with objective feedback as
to whether the class is, in fact, “getting it.” In addition to receiving data
regarding overall class performance, professors can save responses for
“future review and track each student’s performance throughout the
course.”112

106

Id. Another option would be to use multiple-choice questions created by
organizations such as the Center for Computer-Assisted Legal Instruction (CALI). CALI,
http://www.cali.org/ (last visited Mar. 22, 2013). Most law schools have accounts with
CALI, which give their students access to various materials, including multiple-choice
questions. The greatest benefit of CALI materials—they have already been created, vetted,
and are ready for immediate use—is also their greatest drawback. As the materials were
created by other professors, details related to course coverage may vary.
107
See Samantha A. Moppett, Control-Alt-Incomplete? Using Technology to Assess
“Digital Natives,” 11 CHI.-KENT J. INTELL. PROP. (forthcoming 2013).
108
Id.
109
See TURNING TECHNOLOGIES, http://turningtechnologies.com/presenter-solutions
(last visited Mar. 22, 2013).
110
See Moppett, supra note 107.
111
Id.
112
Id.
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B. Group Feedback
Professors can provide large numbers of students with feedback
through a relatively brief presentation on errors that were common to most
of the class.113 These presentations of common problems are particularly
appropriate early in a semester when certain basic errors are likely to be
widespread throughout the class. This method of providing feedback is
also appropriate when a straightforward assessment tool has been
employed and there is little variation in student responses and errors.
While student answers will certainly vary to some degree, a presentation
that includes only a handful of examples can effectively address mistakes
made by the entire class.114 A presentation of common problems can also
take the form of a dialogue between teacher and students. In this variation,
the teacher would display both strong and weak answers and then ask
students to comment on them.115 This process has two added benefits.
First, the resulting dialogue exposes students to alternative points of view.
Second, this activity becomes one aspect of training students to provide
effective feedback, thus facilitating the use of self-assessment or peerassessment with future exercises. To save class time, a teacher may utilize
a more technological approach and make the presentation available via a
podcast.
C. Grading Rubrics
Another way to simplify the feedback process is by using grading
rubrics. A grading rubric is a systematic scoring guideline used to evaluate
student performance.116 Typically, rubrics include “detailed written
criteria” that are based on the professor’s articulated learning goals for the
assignment and for the course.117 While a grade typically measures student
performance in relation to an entire assessment, a rubric is an attempt to
break that grade down into a series of scores that pertain to various aspects

113

See SCHWARTZ ET AL., supra note 29, at 143.
Id. The examples may be selected from individual student responses on the
assessment, but the respective students should be informed before their answers are shown
to the entire class.
115
See id.
116
Sparrow, supra note 75, at 7.
117
Id.
114
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of the assignment.118 The individual scores added together produce the
final grade.119
Grading rubrics can serve a number of important educational
functions. First, rubrics are an essential tool for maintaining assessment
“reliability.” A detailed rubric increases the likelihood that a student’s
grade is based on actual performance and not on errors, bias, grading
fatigue, or other factors.
Rubrics can provide helpful focus for teaching and can also assist in
creating course goals and objectives. In her article on using rubrics,
Professor Sparrow provides the following list of questions that might arise
when one attempts to identify course goals and objectives to create an
assessment tool:
• What is essential to understanding this area?
• What is reasonable to expect of students?
• Have I tested what I taught?
• What is more important in showing an understanding of this
subject—understanding factual nuances and showing how they
apply—or understanding and showing the relationship among
different issues within the subject?
• Should students be able to articulate both sides of an argument
on an issue?120
A grading rubric gives teachers the opportunity to apply these
questions, and by extension their course goals and objectives, to the
assessment tool. Assume, for example, that the ability to articulate both
sides of a legal argument is an important course goal. A grading rubric can
assure that the professor: (1) creates an examination with issues that
contain reasonable alternative points of view; and (2) awards sufficient
points to the examination answers that identify and analyze these
alternative viewpoints. A grading rubric, particularly when used in
conjunction with one’s course goals and objectives, can also help teachers
be more reflective regarding course content.121 A rubric can help assure
that assessment tools are rewarding students in a way that is consistent
with class content and course goals.
A grading rubric can also provide students with valuable guidance
regarding the expectations of professors. A rubric can provide this
118

Id.
Id. at 8–9.
120
Id. at 17.
121
See id. at 16.
119
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guidance, however, only if professors make a conscious decision to use it
as an educational tool and distribute a version of it prior to the
examination.122 Distribution of a grading rubric prior to an examination
can address one of the most commonly voiced student complaints: that
they do not know what is expected from them on an examination.123 For
example, a rubric might note the number of points available for addressing
reasonable alternative points of view. On the other side of the spectrum, a
pre-examination rubric might note that points will be deducted for
“creating” an alternative point of view that is not based on the facts in the
given hypothetical.
A pre-examination rubric can also provide students with important
insights as to the relative importance of different parts of the examination
answer.124 For example, many professors value a student’s legal analysis
more than a correct recitation of a memorized legal principle.125 Despite
this fact, some students will turn an essay examination into a treatise on the
law that fails to truly analyze the issues contained in the examination
hypothetical.126 A simple pre-examination rubric that identifies legal
analysis as the most valuable portion of the answer sends a very strong
message to students regarding expectations.127
Identifying legal analysis as the most heavily weighted portion of the
examination can be taken a step further by subdividing the category of
analysis even more. The required analysis of more complex issues might
be divided into:
• Identification of complex issue—up to 5 points;
• Correct statement of relevant legal principle(s)—up to 5
points;
• Identification and placement of all critical facts into the
answer—up to 10 points;
• Explicit discussion of how the critical facts pertain to the
law—up to 20 points;

122

See id. at 19.
Id. at 2.
124
Id. at 9 (explaining that pre-examination rubrics “teach[] students which skills are
important”).
125
Id. at 26 (noting that students are rarely tested on rote memory, but are rather asked
to “take their knowledge of [a] subject . . . and apply it to new facts”).
126
Gregory W. Bowman, Law School Exam Mistakes, LAW CAREER BLOG (Jan. 22,
2008), http://law-career.blogspot.com/2008/01/law-school-exam-mistakes.html.
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Sparrow, supra note 75, at 9.
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Identification of all reasonable alternative viewpoints—up to
10 points;
Objective weighing of various viewpoints—up to 10 points;
Discussion of policy considerations (where applicable)—up to
5 points; and
A conclusion that proceeds naturally from analysis of the
various viewpoints—up to 5 points.

While relatively simple, the preceding sample of a pre-examination
rubric explicitly identifies what the writer values most in a test answer.128
With this information in hand, students will find it easier to meet
expectations. A pre-examination rubric, however, is only one way to turn
a test into a valuable educational assessment.
Distributing the actual grading rubrics used to score individual
examinations can also provide students with the valuable feedback they
need to modify their approaches to law school.129 This feedback is
essential if students are to become independent learners who continue to
grow without the benefit of a teacher.130 Providing individual feedback is
no easy task, but once one has made the decision to utilize a grading rubric
for the sake of efficiency and reliability, distribution of the rubric is the
only action required to turn it into an effective educational tool.
Some may be concerned that grading rubrics “infantilize” students or
are akin to “spoon feeding” them the law.131 In fact, the opposite is true,
and a grading rubric can actually communicate a professor’s high
expectations for the class.132 For example, consider a pre-examination
rubric that does not identify the specific issues that will be tested on the
examination. Through the allocation of points, however, it communicates
128

See Feinman & Feldman, supra note 39, at 532 (arguing that teachers must be “more
explicit about the substantive content and skills we attempt to teach”); Sparrow, supra note
75, at 9 (“Telling students that they must identify issues, apply facts and address policy
does not provide as much detailed information as . . . a rubric does, nor [does] it direct
students to the most important tasks.”).
129
See STUCKEY ET AL., supra note 28, at 92 (“Prompt feedback allows students to take
control over their own learning by obtaining necessary remediation for identified
deficiencies in their understanding and to adjust their approaches to future learning
endeavors.”).
130
See Sparrow, supra note 75, at 23; Paul T. Wangerin, Law School Academic Support
Programs, 40 HASTINGS L.J. 771, 786–90 (1989) (stating that students must become
independent learners to avoid “dependency relationship” with their teachers).
131
Sparrow, supra note 75, at 26.
132
Id. at 25.
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that students receive relatively little credit for simple tasks such as
correctly stating a memorized legal principle. Instead, the majority of the
points come from each student’s thoughtful analysis of the issue. Rubrics
can also communicate the fact that expectations increase over time.133 For
example, early formative assessments might credit students for correctly
recognizing the holding of a case or for identifying various jurisdictional
approaches to the same problem. As the semester progresses, subsequent
rubrics would indicate a decrease in the available points for such relatively
simple concepts.
Scoring rubrics can also become an important aspect of the iterative
teaching and learning process.134 After reviewing a series of poorly written
answers to an examination question, even experienced teachers can wonder
if they actually addressed certain topics in class.135 A cross-check of
student assessments against course goals and lecture notes usually
confirms that the topic was indeed covered. Unfortunately, knowing that a
topic has been covered in class cannot be equated with students actually
learning and understanding the topic. Using scoring rubrics early in the
semester is an excellent way to pinpoint areas where learning has not
occurred. If the scoring rubrics indicate that students have failed to learn
an essential topic, teachers can simply vary their teaching techniques and
address the topic again.136
Readdressing topics is far from a burden, and is necessary when
dealing with foundational concepts.137 Some might be concerned that
readdressing concepts will slow the pace of the class and affect course
coverage.138 Emphasizing course coverage over student learning, however,

133

Id.
See Feinman & Feldman, supra note 39, at 543; Niedwiecki, supra note 46, at 173
(noting that assessment is a process that includes testing, feedback, and multiple
opportunities to learn from successes and failures); Sparrow, supra note 75, at 27–28.
135
This is one of the most common laments that I hear from colleagues when the topic
of grading comes up during conferences I attend.
136
Although this paragraph is written in terms of “students failing to learn,” it would be
at least as accurate to say that the “professor has failed to teach.”
137
See Feinman & Feldman, supra note 39, at 544. The authors required students to
take a second Contorts exam if their scores were below the level of “mastery” on the first
exam. Id. The authors described the time spent reviewing material before the second
examination as “the most exciting weeks we have experienced in teaching.” Id.
138
See Andrea A. Curcio, Moving in the Direction of Best Practices and the Carnegie
Report: Reflections on Using Multiple Assessments in a Large-Section Doctrinal Course, 19
(continued)
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is akin to the tail wagging the dog. If a professor is truly teaching, then the
goal must be student learning. The authors of Classroom Assessment
Techniques put it best when they wrote: “Learning can and often does take
place without the benefit of teaching—and sometimes even in spite of it—
but there is no such thing as effective teaching in the absence of learning.
Teaching without learning is just talking.”139 Students can better assimilate
more difficult concepts once they have truly learned the foundational
topics addressed early in the year, and early semester assessments help the
teacher determine whether this learning has actually occurred.140
D. Self-Scored Assessments
Self-scoring, particularly with relatively straightforward exercises, is
another viable option for simplifying the assessment process and for
providing students with regular feedback. Professors who trust students to
score their own assessments can force them to directly confront their own
strengths and weaknesses and to improve their self-directed learning
skills.141 One danger of self-assessment, however, is that students can
overestimate their own performance, thus turning the assessment into a
misleading learning tool.142 To combat this problem, professors may limit
the use of self-scoring to assessments where there are very clear right and
wrong answers. This is true whether the teacher verbally explains the
scoring of the assessment or distributes a grading rubric.143 Even when
students self-assess, the teacher should still collect and briefly review the
exercises to obtain feedback.

WIDENER L.J. 159, 172 (2009) (noting that feedback from in-semester assessments took up
four out of twenty-eight total classes).
139
THOMAS A. ANGELO & K. PATRICIA CROSS, CLASSROOM ASSESSMENT TECHNIQUES: A
HANDBOOK FOR COLLEGE TEACHERS 3 (2d ed. 1993).
140
See LAW SCH. SURVEY OF STUDENT ENGAGEMENT, supra note 89, at 18.
141
See Curcio, supra note 138, at 168–69 (2009) (stating that approximately two-thirds
of her students found that “self-reflective analysis helped them learn”); Lasso, supra note
42, at 96 (stating that self-evaluated assessments help students develop “critical selflearning skills”).
142
See Curcio, supra note 138, at 169.
143
See id. (suggesting peer editing and “detailed” grading rubrics as ways to remedy
self-deceptive grading).
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E. Peer-Scored Assessments
Peer scoring is another option for scoring assessments more quickly to
provide students with prompt feedback.144 While peer editing and peer
scoring has been used extensively in legal writing classes for many years,
the methods can also be used quite effectively in traditional doctrinal
classes.145 As with all forms of assessment, it is important to consider
one’s course goals and objectives carefully when determining where peerediting techniques might best be employed.146 Some of the benefits of peer
review—feedback, improved student performance, and development of
lawyering skills147—are present whenever students complete an assessment
and it is scored.
Peer scoring, however, allows students to take part in the kind of
collaborative learning process that is often absent from the law school
experience.148
When scoring is conducted immediately after the
completion of an assessment, the feedback is almost instantaneous and is
not limited to the scoring of the assessment. As one author noted in the
context of legal writing assignments, “[S]tudents begin to experience [first
hand] some of a reader’s frustrations when trying to comprehend a
document that is unclear, conclusory, or riddled with mistakes.”149 In
addition to learning from the feedback they receive, students learn from
actively providing feedback to one or more of their classmates.150 This is

144

Peer-scoring should be distinguished from TA scoring or grading assessments. For
purposes of this Article, peer-scoring is limited to ungraded formative assessments.
145
Hill, supra note 35, at 669. Primarily, Professor Hill’s article addresses the topic of
peer review in the context of legal writing assignments, but most of her observations are
applicable to the use of peer review in doctrinal classes. Id. at 704; see also STUCKEY ET
AL., supra note 28, at 190.
146
See Hill, supra note 35, at 682 (advising that peer review works best later in the
semester when students have “developed some comfort level with the skill set and their
classmates, have received sufficient training, and have practiced working collaboratively as
teammates”).
147
See id. at 675–76; Sheila Rodriguez, Letting Students Teach Each Other: Using Peer
Conferences in Upper-Level Legal Writing, 13 FLA. COASTAL L. REV. 181, 186 (2012).
148
SUSAN SWAIM DAICOFF, LAWYER, KNOW THYSELF: A PSYCHOLOGICAL ANALYSIS OF
PERSONALITY STRENGTHS AND WEAKNESSES 77 (2004).
149
Kathleen Elliott Vinson, Interactive Class Editing, SECOND DRAFT, Nov. 1999, at 10,
10.
150
See Hill, supra note 35, at 673.
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so because reviewing a classmate’s work exposes students to alternative
approaches and differing points of view.151
Of course, using students to peer score each other’s work is not
without its challenges. First, there is a great deal of competition in law
schools for grades, honors, and jobs, which may discourage students from
offering classmates valuable advice.152 Similarly, not all students are
created equal, and stronger students may perceive that the peer scoring
process provides more benefits to weaker students.153 Finally, students
need to receive a certain amount of training before being allowed to review
a classmate’s work.
To a certain extent, the degree of training required can vary from
assessment to assessment. Similar to self-scoring, one may choose to limit
the use of peer scoring to assessments where there are very clear right and
wrong answers. In these instances, a grading rubric coupled with explicit
instruction from the professor should provide students with sufficient
direction so they can score the assessment. With more complex
assessments where one would expect a higher degree of variation in correct
answers—a sample exam question for example—students would need
more detailed training to provide their classmates with meaningful
feedback.154 This training has the added benefit of arming students with
the tools they need to become independent learners. For example, students
who have been trained to thoroughly explain the weaknesses in their
151

Id.
See DAICOFF, supra note 148, at 77. But see Lynn C. Herndon, Help You, Help Me:
Why Law Students Need Peer Teaching, 78 UMKC L. REV. 809, 819 (2010) (submitting
that peer teaching may actually reduce competition among students).
153
See Anne M. Enquist, Unlocking the Secrets of Highly Successful Legal Writing
Students, 82 ST. JOHN’S L. REV. 609, 658 (2008). Specifically, stronger students may feel
like they are doing the “heavy lifting” for the benefit of weaker students during group
exercises. Id. One way to combat this perception is to emphasize the benefit that all
students receive from reviewing and commenting on another’s work, regardless of that
work’s quality. For example, assessing another’s work requires the reviewer to confront
their own understanding of the skill being assessed. Hill, supra note 35, at 673.
154
See Hill, supra note 35, at 689–90. Professor Hill describes a “peer-editing
checklist” that should be used to keep students “on task.” Id. at 689. In many respects, the
authors peer editing checklist is performing a similar function to a grading rubric. See
Sparrow, supra note 75, at 6. Teachers may also conduct a “debriefing” session at the
conclusion of a peer reviewed exercise in order to maintain “control over the content being
discussed.” See Hill, supra note 35, at 702–03. Additionally, teachers can ensure that
students are fully participating in the peer review process by randomly calling on students
during the debriefing session. Id. at 702.
152
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classmates’ analyses are better equipped to review their own work in a
similarly detailed fashion.155
F. A Role for Teaching Assistants?
The previously discussed techniques, while certainly useful, do not
take into account a potentially valuable but untapped resource—upperdivision students. Over thirty years ago, at least one author recognized that
students could serve an important teaching function in law schools.156 In
discussing the need for Teaching Assistants (TA), the author used language
that sounds like it is coming from the current dialogue on classroom
assessments when he stated:
Law students do need to develop learning skills. Close
personal contact is necessary, in some form, if the law
student is to acquire meaningful skills in approaching the
casebook, the classroom and the examination system.
What is proposed is small teaching units in which student
needs are addressed directly. Individual supervision is
required to dispel a syndrome of student apathy. The
student needs to be apprised of the law, the professor and
the study of law. Learning problems must be considered
before they expand into learning disabilities. Fear of the
[S]ocratic process requires careful analysis if law students
are to be truly integrated into law schools. Supervision is
necessary to ensure that failure is the produce of inability
to learn rather than a reflection of an ill-adjustment to law
school.157
TAs may also be a positive force for reducing the stress and alienation
felt by law students.158 TAs have a foot in two different worlds—teacher
and student—and as such, may be better able to relate to students who are
struggling with the law school experience. For example, some students
155

Hill, supra note 35, at 673 (noting that the peer review process helps students “assess
their own development”).
156
See Leon E. Trakman, Law Student Teachers: An Untapped Resource, 30 J. LEGAL
EDUC. 331 (1979).
157
Id. at 337.
158
See Lawrence S. Krieger, The Inseparability of Professionalism and Personal
Satisfaction: Perspectives on Values, Integrity and Happiness, 11 CLINICAL L. REV. 425,
434 (2005) (finding that the law school experience creates stress and depression in law
students).
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may be disinclined to approach professors with questions for fear of
appearing foolish.159 In these instances, the “teaching assistant may
provide the less formal mentoring function that allows a timid student to
get the help he or she needs.”160
Beyond helping to create an emotionally healthy learning environment,
TAs can also help with student learning because they are closer to being
novices than experts.161 Professors, whose knowledge of the law is
comparatively vast, may find it difficult to place themselves in the shoes of
the first-year law student.162 In contrast, TAs may be better at modeling a
neophyte’s step-by-step approach to understanding a topic due to their
“imperfect mastery” of the material.163
Admittedly, a decision to utilize TAs creates a host of additional issues
that must be addressed. For example, should TAs have some role in the
classroom? Allowing TAs to teach, even in small groups, increases the
possibility that incorrect information will quickly be disseminated to a
large number of students.164 Keeping TAs out of the classroom, however,
may limit their effectiveness as mentors. Another issue is whether TAs
should grade student assessments. Competition among law students is so
great that adding a variable like TA-graded assignments might cause more

159

Ted Becker & Rachel Croskery-Roberts, Avoiding Common Problems in Using
Teaching Assistants: Hard Lessons Learned from Peer Teaching Theory and Experience,
13 LEG. WRITING: J. LEG. WRITING INST. 269, 280 (2007).
160
Id.; Julie M. Cheslik, Teaching Assistants: A Study of Their Use in Law School
Research and Writing Programs, 44 J. LEGAL EDUC. 394, 397 (1994) (describing the typical
relationship between TA and student as “cooperative”); see also E-mail from Jay M.
Feinman, Distinguished Professor of Law, Rutgers School of Law, Camden, NJ (May 16,
2012) (on file with author) (noting that in addition to their formal duties, TAs informally
offer advice and emotional support to students).
161
Becker & Croskery-Roberts, supra note 159, at 276 (noting that despite the gap in
law school experience, TAs and students view each other as peers).
162
Schwartz, supra note 86, at 387 (noting that advancement requires professors to
develop a “high level of expertise in their fields, thereby distancing themselves from the
novices they teach”).
163
Herndon, supra note 152, at 818; see also Jay M. Feinman, Teaching Assistants, 41
J. LEGAL EDUC. 269, 270 (1991) (asserting that TAs are adept at identifying student
problems).
164
See Cheslik, supra note 160, at 412–13 (referring to a survey finding that
“dissemination of misinformation or inconsistent information” was the most commonly
referenced disadvantage of using TAs).
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problems than it solves.165 Grading assignments, however, should be
distinguished from providing feedback on formative assessments, a task for
which well-trained TAs are ideally suited.166 Despite these concerns, those
who have utilized TAs in the law school setting have written quite
positively about the experience.167

IV. TEACHING ASSISTANTS AND CRITERION-REFERENCED
ASSESSMENT
For over twenty-five years, Professor Feinman of Rutgers School of
Law has utilized TAs to “overcome some of the drawbacks” of teaching
large first-year classes.168 In an article entitled, Achieving Excellence:
Mastery Learning in Legal Education, Professor Feinman and his coauthor examined the use of criterion-referenced assessment and TAs in
their “Contorts” class.169 The focus for the article was the “mastery”
standard the professors employed in teaching Contorts.170 At its heart, the
authors’ “mastery” standard is an example of criterion-referenced
assessment.171 One idea that permeates the authors’ approach to using
165

But see Linda R. Crane, Grading Law School Examinations: Making a Case for
Objective Exams to Cure What Ails “Objectified” Exams, 34 NEW ENG. L. REV. 785, 787–
88 (2000) (suggesting that the use of objective examinations will more accurately and fairly
assess student performance). If TAs are utilized to facilitate grading objective assessments,
then those TAs’ subjective perceptions should not play a role in the score assigned.
166
See Philip C. Kissam, Lurching Towards the Millennium: The Law School, the
Research University, and the Professional Reforms of Legal Education, 60 OHIO ST. L.J.
1965, 2010 (1999) (stating that TAs are competent to “hypothetically grade” assignments).
If the TA’s role is limited to assisting with the grading and administration of formative
assessments, then many concerns about the use of TAs virtually disappear. Moreover,
using TAs in this fashion may be the best way to reduce the grading burden on faculty who
choose to utilize assessments more frequently. Cheslik, supra note 160, at 411−12.
167
Becker & Croskery-Roberts, supra note 159, at 311 (writing that TAs help students
learn more “efficiently and effectively”); Cheslik, supra note 160, at 412 (stating that legal
writing professors “couldn’t [teach their courses as effectively] without the TAs”);
Feinman, supra note 163, at 282 (stating that employing TAs was “one of the most exciting
and satisfying experiences . . . of [Professor Feinman’s] teaching career”).
168
Feinman, supra note 163, at 269.
169
Feinman & Feldman, supra note 39, at 534, 534 (1985). The professors addressed
concepts in contracts, torts, and legal research and writing to present an “integrated
approach to legal doctrine and legal skills.” Id.
170
Id.
171
Id. at 531 (asserting that when taught properly, “nearly all students can achieve
mastery”); see also Lasso, supra note 42, at 77 (noting that assessments should be criterion
(continued)
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assessments is the notion of being explicit or specific.172 When the authors
address the first steps in implementing a mastery strategy, they note the
need to be more “explicit and systematic” about what professors want
students to learn.173 In their words, we “[t]oo often . . . teach by indirection
and we expect students to learn by imitation.”174 Beyond the need to be
more specific, the authors assert that there is a single conceit built into their
approach: that most students can master a topic through effective
instruction.175 The four steps that they lay out for mastery learning are:
•
•
•
•

Defining objectives and formulating learning units;
Performing formative evaluation;
Developing alternative learning resources; and
Completing final evaluations and grading.176

Professors Feinman and Feldman divided their Contorts class into
three parts. In Part One, which was taught using the traditional case
method approach, students were introduced to case reading skills and the
overlap between areas of contracts and torts.177 Part Two, which the
authors describe as the “centerpiece of the course [both] pedagogically and
intellectually,” was devoted to the mastery of black letter law.178 During
Part Two of the course, students were broken into small groups that the
professors described as “learning groups.”179 The TAs, who met regularly
with the professors, acted as leaders for these learning groups.180 In the
learning groups, students discussed and dissected the doctrine being taught,
and worked through formative assessments that tested their understanding
referenced if the educational goal is to produce as many students as possible who are
proficient in legal reasoning).
172
Feinman & Feldman, supra note 39, at 532.
173
Id.
174
Id.; see also Schwartz, supra note 86, at 351 (2001) (“[L]aw teaching requires
students to learn vicariously . . . [and] teach themselves.”).
175
See Feinman & Feldman, supra note 39, at 531 (“In law school, most students
possess the basic prerequisites to learning what they should learn. Most students are highly
motivated when they enter law school. What is primarily missing in law school is
appropriate instruction, an educational environment that provides students with the
resources and the situations with which they can best learn.”).
176
Id. at 532.
177
Id. at 535.
178
Id. at 535–36.
179
Id. at 535.
180
See id. at 540–41.
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of these concepts.181 Part Three of the course was an “examination of the
overlap of contract and torts.”182
At the end of Part Two, which occurred approximately ten weeks into
the course, the professors administered a “mastery exam” that resembled
most traditional law school exams in both form and content.183 Students
who failed to achieve mastery were given a second opportunity to take the
exam.184 The examination was administered on a Friday and the results
were announced the following Monday.185 This quick turnaround, which
was facilitated by the use of detailed grading rubrics,186 allowed the
examination to serve both a summative and formative purpose.
Emphasizing the formative aspect of the first mastery examination, the
professors spent a full week reviewing the results of the examination with
their students.187 The professors discussed the exam with the class, but
students also reviewed the exam in small groups and with their TAs.188
Those who achieved mastery had the important role of working with their
classmates to improve their own understanding of the law and to assist
their colleagues.189 The use of criterion-referenced grading practices
enhanced the likelihood that these efforts at peer review would succeed.190

181

Id. at 543–44.
Id. at 535.
183
Id. at 543. The examination was six hours long, with 3 hours devoted to torts and 3
hours to contracts. Id. at 543 n.33. Exams were graded using a “mastery” scale, meaning
that students either mastered the material and passed, or they failed. Id. at 543–44. The
professors used old examination answers on which students had received a grade of ‘A’ to
establish the standard for mastery of the subject. Id. at 543. Using this scale, over one-half
of the students (twenty-five of forty-nine) mastered both the torts and contracts material.
Id. at 543–44.
184
After approximately a week of intensive review and preparation, the professors
administered a second mastery exam to the students who failed the first time. Id. at 544.
Of the forty-nine students in the Contorts class, forty-two ultimately achieved mastery in
contracts and forty-five did so in torts. Id.
185
Id.
186
See id. at 543 n.34.
187
Id. at 544 n.35 (detailing three days of intense review with all students and two days
of further work with the students who did not attain mastery after the first exam).
188
Id. at 544.
189
Id.
190
Id.
182
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Simply put, there was no disincentive to helping a classmate because
everyone could achieve mastery on the exam.191
The learning groups employed by Professors Feinman and Feldman
were a more structured and formalized version of traditional study groups
and were essential to the ultimate success of this teaching experiment.192
While the professors taught primarily through a lecture format during the
seven weeks of Part Two of the class, a great deal of studying took place in
the learning groups.193 The professors set specific assignments for the
learning groups, such as cases to review and problems to work through.194
These additional problems, when combined with the lecture material,
generated questions from the students that were resolved in the learning
groups.195 Students were expected to contribute to their own learning and
to test their understanding of the doctrine being covered in the lectures.196
The problems, or formative assessment tools, distributed to the
learning groups served the essential pedagogical purpose of providing
students with “frequent and immediate evaluation.”197 The authors viewed
these evaluations as an important aspect of their role as teachers.198 The
exercises enabled them to “assess [student] progress at points at which it
Even the mastery
was still possible to correct the situation.”199
examination, which took place at the end of Part Two of the course, would
have provided students with inadequate feedback and opportunity for selfcorrection.200 Touching on the iterative process that is an important aspect
of using formative assessments, the authors noted the following:

191

Id. (noting that students who had already achieved mastery reviewed the exam to
both improve their own learning and assist their classmates to master the material).
192
Id. at 540.
193
Id. at 537. The professors noted that there was a superficial similarity between Part
Two of Contorts and a bar review course due to their “great commitment to being explicit.”
Id. at 539 n.25. In Contorts, however, the professors did not limit the discussion to black
letter principles of law. Instead, they often addressed high theory and explicated a
“sophisticated view of the doctrine” at the same time students were struggling with it. Id. at
539.
194
Id. at 541.
195
See id.
196
See id. at 539–40.
197
Id. at 542.
198
Id. at 542–43.
199
Id.
200
Id. at 543.
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By constantly doing problems and checking them either
against distributed, written answers, or with the teaching
assistants, the students could evaluate their progress. This
evaluation then became the basis for the development of
alternative learning strategies. The problems served as
diagnostic instruments, pointing out not only what areas
needed to be learned better, but also what learning
techniques had been most . . . effective.201
In February of 2012, Professor Feinman indicated that he continues to
use formative assessment tools in his classes, and that he utilizes TAs to
assist with certain aspects of assessment administration.202 In a typical
semester, students are required to complete six different formative
assessments, one of which is a midterm examination.203 Professor Feinman
uses the midterm examination as both a summative and formative
assessment tool.204 The examination serves a summative purpose in that it
is used to assign grades and to determine the extent to which students have
achieved certain course goals and objectives.
Professor Feinman
completes the grading of the assignment quickly enough to give students
immediate feedback regarding their strengths and weaknesses, which also
allows the examination to serve a formative function.205
Regarding TAs, today Professor Feinman is more explicit and detailed
in what he expects of them.206 For example, they may only use formative
assessment tools that he has created.207 Further, he meets with the TAs
201

Id.
Telephone Interview with Jay M. Feinman, Distinguished Professor of Law, Rutgers
Sch. of Law, Camden, N.J. (Feb. 6, 2012).
203
Id.
204
See id.
205
Id.
206
Id. While student TAs require a fair degree of faculty supervision, Professor
Feinman was quite intrigued by the possibility of using academic support professors in
place of students. Id. He indicated that academic support faculty would bring their own
expertise to the review of his formative assessments, and unlike his TAs, could take on a
more active teaching role. Id. His primary concern was that issues of status often arise
when faculty members teach together, but he believed that a team teaching model could
work. Id.
207
Id. Although Professor Feinman creates a new midterm examination each year, he
frequently reuses his other assessment tools. Id. These assessments are used solely for
formative purposes, so there is little danger should a student appropriate one of them and
pass it on to a classmate. Id.
202
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prior to every assignment to discuss his goals and expectations.208 In
addition to taking part in the learning groups, the only formal role for the
TAs is to review and score the formative assessments, and then return them
to Professor Feinman’s students.209 Professor Feinman also instructs the
TAs to provide him with a list of the problems they discovered during their
review so that he can address the issues in class.210 In addition, the TAs
report student reaction to the various assessment tools.211

V. SAMPLE ASSESSMENT TOOLS
The following pages examine a number of different formative
assessment techniques. Admittedly, the line between summative and
formative assessment can blur at times, and summative assessments can
and should also serve a formative function.212 The focus is on formative
assessments, however, because the current assessment model in law
schools is largely summative.213 In other words, most professors have a
great deal more experience in creating assessments where the focus is on
grading. In contrast, formative assessments are less clearly understood,
and as a result, are underutilized in the law school setting.214
In several instances, I include representative examples of exercises in
conjunction with my description of the various formative assessment
techniques. The examples consist of variations on existing exercises that I
have used with my students as well as new exercises created to illustrate
concepts specific to this Article. In most instances, the descriptions of
these exercises include course goals and learning objectives that
correspond to each assessment. My goal in providing these details is to
make it relatively simple for readers to use my examples as a basis for
creating their own formative assessments.

208

Id. While Professor Feinman does meet with the TAs prior to the beginning of the
school year, the majority of their training occurs during these meetings. Id.
209
Id.
210
Id.
211
Id.
212
Lasso, supra note 42, at 92. Prompt and detailed feedback can turn most summative
assessments into formative learning tools. Id. at 78 (using the term “summative/formative
assessment” to describe graded assessments administered prior to the end of the semester so
that they provide both teacher and student with feedback).
213
MUNRO, supra note 14, at 34–36.
214
Id. at 36.
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As previously discussed, professors must first carefully consider their
course goals and objectives to create effective assessment tools.215 For the
purpose of discussing the following formative assessment techniques, I
created a set of course goals that correspond to a typical first-year law
school class.
Course Goals
•
•
•
•

Students will understand how to objectively analyze a legal
issue through the consideration of all reasonable alternative
points of view.
Students will understand that effective communication of their
analysis requires that individual legal concepts be addressed
logically and in relation to associated principles of law.
Students will understand the essential role that critical facts
play when analyzing a legal scenario.
Students will understand that a conclusion proceeds naturally
from the consideration of alternative points of view when
performing objective legal analysis as opposed to the
conclusion driving the analysis.

Each goal anchors associated learning objectives; professors should
consider these narrower learning objectives when creating an assessment
tool. When establishing my learning objectives, I attempt to break my
course goals down into their constituent parts. If possible, I then organize
these parts in a step-by-step order to create assessment tools in an
appropriate timeline. For example, consider the above course goal, which
states that “students will understand how to objectively analyze a legal
issue through the consideration of all reasonable alternative points of
view.” One of the first steps in assessing student analytical abilities is
determining whether they can correctly define relevant legal principles.
Therefore, an early semester assessment might include a “minute paper” in
which students must explain a legal proposition recently addressed in class.
A. The Minute Paper
The “minute paper” is a commonly used assessment technique in
which the professor stops class for only a few minutes to complete the
215

SCHWARTZ ET AL., supra note 29, at 38, 136; see also MUNRO, supra note 14, at 11
(asserting that assessment is the measurement of an educational institution’s effectiveness
in achieving its stated goals and objectives).
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exercise.216 Most typically, students are asked a very broad question such
as, “What was the most important thing you learned during this class?”217
Another option would be to phrase the question more narrowly and to gear
it towards a specific area of the law recently addressed in class.
An assessment technique like the minute paper offers several
advantages. As the name suggests, the assessment takes very little class
time to complete.218 Despite the small investment in time, minute papers
can provide both teacher and student with a great deal of feedback.
Professors can quickly learn whether it is wise to move on to the next topic
or whether additional instruction is needed. Similarly, the assessment
informs students as to whether they are meeting the teacher’s expectations
or if an adjustment to their study habits might be in order. Of course, the
assessment cannot serve as an educational tool, unless students receive
feedback regarding their performance.219
1. Sample Minute Paper Question
Define the intentional tort of assault, and list each element of the tort
independently.220
Course goal related to this assessment: Students will understand that
effective communication of their analysis requires that individual legal
concepts be addressed logically and in relation to associated principles of
law.
Learning objectives related to this assessment: Students will:
• Accurately define relevant legal principles.
• Identify the constituent parts of a given legal principle.
• Learn the law on a rolling basis throughout the semester.

216

See ANGELO & CROSS, supra note 139, at 148.
Id.
218
See id. at 151. The term “minute paper” is something of a misnomer as it usually
takes between two and five minutes to complete the exercise. Id. at 152.
219
See generally Downs & Levit, supra note 18, at 822 n.11 (suggesting that
examinations are infrequently used as true teaching tools in law school).
220
I do not teach a first-year class in torts, or in any other substantive area of the law.
Professors in Suffolk University Law School’s Academic Support Program do, however,
teach law school skills in a class entitled Academic Excellence. In this class, we draw
examples from the areas of torts, contracts, civil procedure, criminal law, and property law.
217
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Even a simple question like this one can address multiple learning
objectives. For example, this assessment addresses the related objectives
of defining a legal principle and understanding that rules of law are often
comprised of elements or factors that need to be analyzed independently.
Such an assessment, particularly when administered early in the year, also
sends the message that students should be learning and remembering the
law on a rolling basis. In addition, the ability to list each element of a tort
independently is a prerequisite to analyzing each element. Thus, this
assessment is an attempt to expose students to the step-by-step process that
is an important aspect of legal analysis.
2. Sample Minute Paper Question
Explain why an individual need not be “afraid” of an attacker in order
to satisfy the apprehension/awareness element of the tort of assault.
Provide a brief set of factual circumstances where the victim is not afraid,
but is still aware of an imminent battery.
Course goal related to this assessment: Students will understand the
essential role that critical facts play when analyzing a legal scenario.
Learning objectives related to this assessment:
• Students will be able to accurately define relevant legal principles.
• Students will see that certain legal issues are often related to
recurring factual scenarios.
This is an example of another minute paper that a professor might use
early in a torts course, and it addresses the awareness element of the tort of
assault for very specific reasons. In my experience, students still confuse
the ideas of fear and awareness in the days immediately preceding their
torts examination. This may be because the concept is addressed quite
early in most torts courses.221 In addition, the fear/awareness distinction is
one of the more testable areas regarding the tort of assault,222 and this
assessment gives students an early opportunity to address the concept.
Like the first example, this minute paper would likely be used early in
the semester. This assessment, however, requires more high-level thinking
221

See Lasso, supra note 42, at 84. Another point of potential confusion is that a
victim’s “fear” of an assailant may be evidence that he is “aware” of an imminent battery.
See RESTATEMENT (SECOND) OF TORTS § 24 cmt. b (1965).
222
See, e.g., JOSEPH W. GLANNON, THE LAW OF TORTS: EXAMPLES AND EXPLANATIONS
28–32 (2d ed. 2000) (emphasizing the fear/awareness issue in preparing students for law
school exams covering the tort of assault).
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from the students than the previous example. First, the question requires
students to “explain” a legal principle, the awareness element of the tort of
assault, as opposed to merely providing the words from the definition. In
addition, the second part of the question essentially requires students to
create a hypothetical situation wherein the victim is aware of an imminent
battery but not afraid of the attacker. This portion of the question is
directly related to the goal of students understanding the essential role that
critical facts play in legal analysis.
B. The Muddiest Point
A variant of the minute paper, the “muddiest point” assessment, is
described by authors Angelo and Cross as “just about the simplest
Classroom Assessment Technique imaginable.”223 The beauty of this
assessment is its simplicity and the amount of information a professor can
obtain for “a very low investment of time and energy.”224 Administration
of the assessment is quite simple. At the end of a class where the professor
has completed a module of material, students are asked to write or type the
answer to the following question: “What was the muddiest (or most
confusing) point regarding today’s class?”225 The professor can also be
more specific by referencing a particular topic as opposed to the day’s
class in general. Students should be given no more than a minute or two to
formulate their answer, which they can then submit in any format the
professor requests.226
Responses to this assessment are typically quite short, thus making it
easy to review even a large number of answers in a very short period.227
This assessment technique also enables professors to quickly discern if
students have adequately assimilated the day’s topic or whether additional
instruction is necessary.228 While individual feedback is unnecessary,
professors utilizing this technique should certainly discuss the results of the
assessment during the next class.229 Even where the results indicate that
students have understood the material, quickly discussing the results of the

223

ANGELO & CROSS, supra note 139, at 154.
Id.
225
Id.
226
I find that it is much easier to review responses that have been submitted in an
electronic format.
227
ANGELO & CROSS, supra note 139, at 154.
228
Id. at 157.
229
Id. at 156.
224
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assessment will reassure students that their voices are being heard.230 In
addition, professors are more likely to receive valuable information in
subsequent uses of this technique if students know that they are being
treated as an important part of the educational experience.
C. The Empty or Partial Outline
As the name implies, this assessment technique involves providing
students with an empty or partially completed outline and requiring them
to fill in the missing material.231 Another option is to provide them with a
completed outline, but one that has been arranged in an illogical order.232
Students must then rearrange the entries in a more logical fashion.233
Such an assessment technique is valuable in courses where it is
particularly important for students to see individual principles of law as
part of a broader outline of interconnected ideas. While many areas of the
law may be organized around sets and subsets of ideas, I find that the
empty or partial outline technique is particularly useful in courses like civil
procedure and contracts. With these courses, a logically constructed
outline places students on a path where the interrelation between ideas
makes all of the concepts contained within the outline easier to
remember.234

230

On the other end of the spectrum, the exercise might disclose a variety of “muddy
points” that may need to be addressed. Again, it is advisable to reference the results of the
assessment before readdressing areas of confusion. Even a quick summation of the results
can send the important message that other students in the class are also struggling with the
material, potentially alleviating student stress and anxiety.
231
See ANGELO & CROSS, supra note 139, at 138.
232
See SCHWARTZ ET AL., supra note 29, at 102 (discussing a similar classroom
activity).
233
See id. (discussing a similar activity in which the professor lists the concepts in a
random order and then ask students to rearrange them in appropriate “categories, subcategories, and sub-sub-categories” to form a more logical outline); Carolyn J. Nygren,
Starting Off Right in Law School, 29 STETSON L. REV. 1121, 1133 (2000) (emphasizing the
importance of organizing an outline in an order that “reflect[s] the order needed for
analysis,” which may not be the order in which the material was learned).
234
See ANGELO & CROSS, supra note 139, at 138 (noting that the empty outline
assessment technique “helps learners recall and organize the main points of a lesson within
an appropriate knowledge structure”). As I note to my students, using an outline or
flowchart to memorize related concepts is akin to reciting the alphabet with the appropriate
tune in mind as opposed to trying to remember twenty-six letters in random order.
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Sample Partial Outline Exercise
The following is a partially completed outline that relates to the
doctrine of diversity jurisdiction.235 Fill in the missing portions of the
outline with the correct information selected from the below list of
“possible answers.” As you work through the exercise, note that the
concepts should be organized with broader ideas above related subsets of
those ideas. Also, this is only a partial outline of these concepts and
additional ideas would be included in a completed outline. For example,
under the statement that the “amount in controversy must exceed
$75,000,” one would likely include entries regarding the aggregation of
damages.
•

Diversity Jurisdiction. Two Requirements:
o
o
 Complete Diversity Required—All plaintiffs must be
diverse from all defendants
• Individuals—An individual is domiciled in a
state when the following two requirement
come together:
o
o
• Corporate Domicile—Two options, and both
must be considered
o
o
Possible Answers
Presence
Principal place of business
Amount in controversy must exceed $75,000
State of incorporation
Intent to remain in location “indefinitely”
Parties to litigation must be citizens of (domiciled in) different states
Course goal related to this assessment: Students will understand that
effective communication of their analysis requires that individual legal
concepts be addressed logically and in relation to associated principles of
law.
235

I have shortened and simplified this example as a space-saving measure.
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Learning objectives related to this assessment:
• Students will begin to see individual principles of law in an
interrelated fashion.
• Students will be able to turn their somewhat disorganized class
notes into an outline, flowchart, or decision tree.
D. The Single-Issue Hypothetical
When creating assessment tools, it is important to start with relatively
simple ideas before moving on to more complex measurements of student
abilities.236 Eventually, it is critical that our formative assessment tools
begin to mirror the longer and more complex summative assessments that
students will be called upon to complete during their midterm or final
exams.237 While many of the examples addressed so far are intended to
prepare students for finals, they tend to focus on the individual skills that
are needed to excel on the typical law school final examination.
Immediately prior to an end-of-the-semester examination, it is advisable to
administer an assessment that brings these individual skills together in a
single assessment tool.
The single-issue hypothetical is a good
intermediate step between the relatively simple formative assessments
described so far and a full-blown multi-issue examination question. While
not as lengthy or as complicated as the average issue-spotting examination,
the single-issue hypothetical still requires students to employ skills, such
as: (1) using facts to recognize a legal problem that requires resolution; (2)
identifying the correct legal principle that must be used to resolve a
problem; (3) utilizing the law as an organizing tool for discussing the
problem; (4) applying facts to the law; and (5) considering all reasonable
alternative points of view.
The Heavyweight Champ
Henry, the heavyweight boxing champion of the world, was sitting
outside on his front stoop enjoying a lovely spring day. Not only was
236

See MUNRO, supra note 14, at 72–73 (“[S]uppose a teacher presents students with
incremental problems of increasing complexity . . . and requires students to analyze and
solve the problems . . . . When completed, the teacher reviews the answers and gives the
students feedback, which they use to tackle the next set of problems. This is a type of
formative learning experience that provides significant feedback to the student.”).
237
See SULLIVAN ET AL., supra note 68, at 165 (describing current summative
assessment practices as “unfair, counterproductive, demoralizing, and arbitrary” due to the
lack of relation between the “classroom experience and the end-of-semester examinations”).
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Henry the heavyweight champ, but in his neighborhood he was known as
“the man without fear.”
Fred, the neighborhood’s resident 98 pound weakling, rounded the
corner and saw Henry sitting there. Fred was upset because he had just
broken up with his girlfriend. She left his apartment saying, “I can’t stand
being seen with someone who is such a wimp. Why can’t you be tough like
Henry?” When Fred saw Henry sitting there, an idea came to him. If he
walked over and punched Henry, then people would stop thinking of him as
a wimp.
Fred walked over to Henry and pulled back his arm to throw a punch.
At that moment, Henry looked over and noticed Fred standing there with
his arm drawn back. Henry realized that Fred was going to punch him,
but was more surprised than alarmed. Henry didn’t want to be hit, but he
knew that the neighborhood weakling was unlikely to hurt him. Fred, with
Henry staring at him, threw the punch. Unnerved by Henry’s staring, Fred
stumbled and completely missed Henry.238
Even a simple fact pattern like “The Heavyweight Champ”
communicates a great deal about the unique nature of law school
examinations. For example, the hypothetical does not identify a single
case, statute, or rule, and the fact pattern bears little resemblance to the
fairly structured format of the cases students have been reading for much
of the year. Considering the amount of time spent briefing and dissecting
cases in class, students may be surprised when they are not asked to
complete a similar exercise as part of their law school examinations.239
When creating a single-issue hypothetical, I often focus the fact pattern
on material that is covered early in the academic year. For a contracts
course, this might mean an offer hypothetical, while a civil procedure fact
pattern might address the issue of domicile. Similarly, the intentional torts
are covered early in the first year at most law schools,240 which make them
a good choice for single-issue assessments.
A single-issue fact pattern that addresses early semester concepts can
be used multiple times during a course. It is a simple matter to retain the
fact pattern but change the call of the question to emphasize different
learning objectives. As one would expect, the call of the question should
238

This hypothetical appears in my book, Succeeding in Law School. RAMY, supra note
13, at 116.
239
See SULLIVAN ET AL., supra note 68, at 165.
240
RAMY, supra note 13, at 3−5 (describing the “first-year law school curriculum”).
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require more from students in the way of higher-level thinking as the
semester progresses.241
Single-issue hypotheticals are an excellent way to expose students
early in the academic year to the law school fact pattern, a staple of most
final exams. In addition, reuse of the fact pattern allows a professor to
assess the individual skills needed to answer an examination question
without having to spend a great deal of time addressing a different legal
principle. Of course, one can vary the fact pattern and still address skills
on a step-by-step basis. A change to the hypothetical, however, often
means that the fact pattern is addressing a different area of the law, which
requires spending time reviewing the law. It seems that most students are
capable of quoting an abundance of “black letter law.” However, students
struggle to apply the law to multi-issue fact patterns under time constraints,
which is something that they are rarely called upon to do prior to their
examinations.
“The Heavyweight Champ,” Exercise #1
Call of the Question—Identify the intentional tort that is most clearly
implicated by the fact pattern. Be sure to list each element of the tort
separately.
Course goal related to this assessment: Students will understand that
effective communication of their analysis requires that individual legal
concepts be addressed logically and in relation to associated principles of
law.
Learning objectives related to this assessment:
• Students will be able to correctly define relevant legal principles.
• Students will be able to identify legal problems through the
identification of certain repeating factual sets of circumstances.
This first assessment related to “The Heavyweight Champ”
hypothetical is relatively straightforward. Therefore, students would be
given no more than five to ten minutes to complete a response. Scoring for
this assessment can also be straightforward. For example, one might
award two points for correctly identifying assault as the intentional tort
most clearly implicated by hypothetical and one point for identifying each
241

See Boyer & Cramton, supra note 41, at 233 (stating that skills should be taught so
that they “build upon one another in an orderly progression of increasing difficulty and
complexity”).
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element of the tort. Because the answers to this assessment should be
relatively short, a professor may choose to collect, score, and provide
feedback to each student individually. The simplicity of the exercise also
means that it is a good candidate for scoring via peer or self-assessment
techniques.
“The Heavyweight Champ,” Exercise #2
Call of the Question—List the facts that suggest that the intentional tort of
assault is an issue in “The Heavyweight Champ” hypothetical.
Course goal related to this assessment: Students will understand the
essential role that critical facts play when analyzing a legal scenario.
Learning objectives related to this assessment: Students will be able to
relate facts to specific legal issues.
As the semester progresses, a single-issue hypothetical may also be
used to assess how well students are using facts to drive their analysis and
to spot issues. Continuing with “The Heavyweight Champ” as an example,
one could easily alter the call of the question to specifically address a
course goal related to the essential role that critical facts play in legal
analysis. In this example, using peer assessment for scoring purposes
would also serve the valuable function of allowing students to see, first
hand, an alternative point of view.
To use peer assessment to score this assessment, students would be
instructed to swap papers and to note instances where their list of facts
differentiated from their classmate’s list. Next, the students would take
turns explaining why the unique facts appeared on their list. Through this
give and take, students are exposed to alternative viewpoints regarding the
use of factual information. Once students have finished their dialogue, the
teacher takes a lead role in the discussion to create a list of relevant facts
that the entire class can agree upon. From past experience with this
example, students typically identify the following facts from the
hypothetical:
• The victim is described as “the man without fear”
• The defendant is a “weakling”
• Victim notices defendant with his arm pulled back
• Victim is surprised, but not alarmed
• Unnerved defendant throws a punch but misses
Once the list of facts is in place, the professor can take the exercise a
step further and require students to explain how each of the listed facts
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actually relates to the tort of assault. Once finished, the students have
completed their first attempt at applying the law to the facts.
“The Heavyweight Champ,” Exercise #3
Call of the Question
1. Separately list each element of the tort of assault.
2. Determine which facts would be used to analyze each independent
element, and list these facts under the appropriate element.
3. Place a line through each fact in the hypothetical once you have
chosen it for placement on your list, but keep in mind that an
individual fact could be relevant to the resolution of more than one
of the elements of the cause of action.
4. When selecting facts for placement on your lists, be sure to
consider all reasonable alternative points of view.
Course goal related to this assessment: Students will understand the
essential role that critical facts play when analyzing a legal scenario.
Learning objectives related to this assessment:
• Students will be able to organize relevant facts in relation to a
specific element of a broader cause of action.
• Students will learn that most facts in a hypothetical are relevant to
resolving some issue contained therein.
The third variation on the “The Heavyweight Champ” hypothetical
forces students to ask a deceptively simple question regarding relevant
facts—“Relevant to what?” An exercise like this assesses students’
abilities to organize facts around discrete elements, a task that they often
struggle with in the early months of law school.242 By requiring students to
place a line through the facts they have used, students also learn that most
of the information in an examination fact pattern is there to be commented
upon.243 This is an exercise that students can self-assess quite easily with
only a little guidance from the teacher.
“The Heavyweight Champ,” Exercise #4
Call of the Question—Analyze the rights and liabilities of the parties for
committing any of the intentional torts, and also address whether any of
242

See SCHWARTZ ET AL., supra note 29, at 139.
For example, this hypothetical includes information indicating that the victim of the
assault was not actually afraid of his attacker. Technically, this information is not relevant,
but the best answers would include this information to explain why it was irrelevant.
243
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the defenses to the intentional torts may be applicable. To perform this
analysis, you must identify the relevant intentional tort or defense,
correctly define the applicable rule of law, and then apply the facts to each
of the elements of the cause of action or defense. The best analysis will
address all reasonable alternative points of view and weigh these options
against each other before arriving at a conclusion. Finally, while you are
to address any issues that are reasonably suggested by the hypothetical
scenario, do not create issues that are not supported by the facts or the
law.
Course goals related to this assessment:
• Students will understand the essential role that critical facts play
when analyzing a legal scenario.
• Students will understand how to objectively analyze a legal issue
through the consideration of all reasonable alternative points of
view.
Learning objectives related to this assessment:
• Students will be able to identify the legal issues raised in a factual
scenario.
• Students will be able to accurately define the law needed to resolve
the issues raised by the fact pattern.
• Students will be able to identify and apply the relevant facts from
the hypothetical to the corresponding element of the cause of
action.
This final exercise based on “The Heavyweight Champ” hypothetical
is the broadest and most examination-like of the four. It is the first
exercises that require students to employ nearly all of the examination
skills that were addressed on an individual basis in earlier assessments.
Even the language at the beginning of the call of the question referencing
the “rights and liabilities of the parties” is similar to what many professors
use on their law school examinations. To do well with this hypothetical,
students must be able to: spot issues; accurately define the law; identify
and apply critical facts to the law; and objectively consider alternative
points of view. Admittedly, this assessment is still one step removed from
an examination fact pattern in terms of length and complexity, but it is
good final step before exposing students to a longer, multi-issue fact
pattern.
I have intentionally written a call of the question that is more detailed
than what is often employed on law school examinations. The specific
nature of these instructions is intended to provide students with sufficient
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guidance so that they understand exactly what the teacher is looking for in
their answers. Each line of the call of the question is an attempt to address
an error commonly made by students who are new to law school
examinations. More explicit assessment instructions can help eliminate
student confusion, thereby improving the overall quality of examination
responses.

VI. CONCLUSION
The end-of-the-year assessment model employed at many law schools
is an anachronism that is pedagogically indefensible. Experts in the field
of education agree that frequent assessments and corresponding feedback
are integral aspects of student learning.244 Additionally, the ABA is likely
to employ outcomes-oriented measurements in evaluating law schools.245
Therefore, the time has come for law teachers to employ modern
assessment practices in their classrooms.
This change will not come easily because it must take place at every
level of the law school. Administrators must reward faculty who engage in
innovative teaching practices, not just those who publish most frequently.
Teachers must be willing to spend the time needed to modify their current
teaching practices to incorporate the more frequent assessments of their
students. Finally, students must become willing participants in their own
education so that they can become independent lifetime learners.
In the near future, frequent assessments will be the norm in law school
classrooms. These assessments will be an important yardstick by which
the ABA and students measure the quality of instruction at competing law
schools. Individual teachers and law schools can and should begin altering
their approaches now, giving themselves time to adapt to the new teaching
paradigm for legal education. Schools that fail to adapt will be left trying
to explain to ABA site evaluators why frequent assessments designed to
measure learning outcomes are absent from their institutions.
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MUNRO, supra note 14, at 11.
See Polden, supra note 7, at 13.

