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Paving the Way to Fair Jury Trials: Using Batson Challenges
By Shana Pollack – June 21, 2012

I recently observed the jury-selection process in a high-profile criminal trial. The defendant was
black and there were several black veniremen, but, when the judge sat the jurors who would
determine the defendant’s guilt, I was absolutely shocked when all of the black veniremen were
released. In New Orleans, Louisiana, where more than 60 percent of the population is black (U.S.
Census Bureau, Quick Facts—New Orleans, Louisiana, Mar. 9, 2012; as of 2010, the New
Orleans population was composed of 62.2 percent black people), it would be reasonable to think
that at least one black juror would be called to determine the guilt of the defendant, who was
black. As of 2010, black people made up 32 percent of Louisiana’s population. U.S. Census
Bureau, Quick Facts—Louisiana, Mar. 9, 2012. Whether the veniremen were challenged for
cause or on peremptory challenges in this case is beside the point—the point is that this
defendant may have been deprived of his constitutional rights to a jury of his peers and to a fair
trial because he had a jury consisting solely of Caucasian men and women, especially in this
particular case, where Caucasian men had been shot and killed. Limiting selected jurors to
members of one race and ethnicity can affect the outcome of a case and taint its fairness because
of biases that exist among our population against various racial and ethnic groups. Courts have
often addressed the issue of racial discrimination in jury selection—even though there is recourse
for parties who believe jurors were challenged because of racial or gender prejudice, the system
is far from perfect. Today, racial discrimination, although not allowed, still makes its way into
the justice system and manages to influence the outcome of cases through the voir dire process.
See Alan Bean, Flowers case highlights racial bias in jury selection, Friends of Justice, June 2,
2010.
The Sixth Amendment entitles the accused to a jury of his peers (U.S. Const. Amend. XI), but
what exactly is a jury of one’s peers? It would not be a reasonable construction of the Sixth
Amendment to require all jurors be the same race and age and in the same walk of life as the
defendant, but it might be reasonable to require that the jury have a composition similar to the
community where the defendant lives. Unfortunately, much of the time, the creation of a jury
that reflects the community’s composition does not occur. Maintaining a system where jurors are
challenged based on their race or gender may lead to unfairness and inequitable composition of
veniremen and, therefore, may taint the fairness of the trial. As lawyers, we have great power
regarding which veniremen will be selected to determine a defendant’s guilt, and, with this
power, it is important to fairly consider potential jurors on factors other than their race or gender,
as we are sworn to uphold the integrity of the justice system. Utilizing a Batson challenge is one
way lawyers can maintain the integrity of the jury-selection process by using it to check an
opposing party’s suspicious peremptory challenges.
In 1986, the Supreme Court ruled that using peremptory challenges to exclude a cognizable
group from a jury is unconstitutional in a criminal case. Batson v. Kentucky, 476 U.S. 79, 106
S.Ct. 1712 (1986). In Batson, the Supreme Court held that, while a defendant has no right to a
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jury composed of members of his or her own race, the Equal Protection Clause prohibits a
prosecutor from challenging a potential juror on the basis of race or on the false assumption that
members of the same race are unable to impartially consider the case against the defendant. Id. at
1713 (citing Strauder v. West Virginia, 10 Otto 303, 305, 100 U.S. 303, 305, 25 L.Ed. 664).
In 1994, the Court held that the Batson rule applies to gender. See J.E.B. v. Alabama ex rel. T.B.,
511 U.S. 127, 114 S. Ct. 1419, 1420, 128 L. Ed. 2d 89 (1994). Moreover, in J.E.B., the Supreme
Court ruled that the Equal Protection Clause prohibits discrimination in jury selection on the
basis of gender or on the false assumption that a person’s gender indicates bias in certain cases.
Id. at 1420. Additionally, since Batson and J.E.B., the Court has expanded its prohibition of
racial discrimination in jury selection to civil cases. See Edmonson v. Leesville Concrete Co.,
Inc., 500 U.S. 614, 111 S. Ct. 2077, 114 L. Ed. 2d 660 (1991). In 2004, the Court held, in
Edmondson, that private litigants may not use peremptory challenges to exclude jurors on the
basis of race, holding that race-based exclusion violates the excluded person’s equal-protection
rights. Edmonson, 500 U.S. at 614 (citing Powers v. Ohio, 499 U.S. 400, 402, 111 S.Ct. 1364,
1366, 113 L.Ed.2d 411).
There are three steps to a Batson challenge. The first step requires the challenging party to make
a prima facie showing that its opponent exercised a racially motivated peremptory challenge.
Hernandez v. New York, 500 U.S. 352, 352, 111 S. Ct. 1859, 1862, 114 L. Ed. 2d 395 (1991)
(citing Batson, 476 U.S. 79). To establish a prima facie case, the challenger must first show that
the circumstances surrounding the particular peremptory challenge support an inference of
discrimination. David G. Wirtes, Jr. & Michael A. Worel, “Raising a Successful Batson
Challenge in Jury Selection,” 23 Utah B.J. 28, 28 (2010). To do this, the challenger must first
“show that he is a member of a cognizable racial group.” Batson, 476 U.S. at 96. Virtually any
racial group qualifies as a cognizable racial group. Courts have found that African Americans,
Hispanic Americans, American Indians, Italian Americans, Asian Americans, and Caucasians are
all members of cognizable racial groups. See State v. Span, 819 P.2d 329, 341 (Supreme Court
Utah 1991); State v. Jordan, 828 P.2d 786, 790 (Ct. App. Az. 1992); United States v. Iron
Moccasin, 878 F.2d 226, 229 (8th Cir. 1989); People v. Davis, 537 N.Y. S.2d 430, 437 (1988);
United States v. Biaggi, 673 F. Supp. 96, 102 (E.D.N.Y 1987). Additionally, there are five
prominent considerations in the determination of whether there is a prima facie showing of a
racially motivated peremptory challenge: the number of racial group members in the venire
panel, the nature of the crime, the race of the defendant and victim, a pattern of strikes against
racial group members, and the prosecution’s questions and statements during voir dire. “Right to
a Jury Trial,” 36 Geo. L.J. Ann. Rev. Crim. Proc. 516, 540, FN 1682 (2007). There are no
specifically enumerated circumstances that give rise to an inference of discrimination, but the
court can consider the above factors, the composition of the jury pool, the circumstances
surrounding the case and selection of the jury, and other potentially prejudicial aspects of the
jury-selection process by looking at the circumstances surrounding the peremptory challenges—
including numerical evidence, the questions or lack of questions asked to the potential juror in
the voir dire process, and similar characteristics of the stricken juror and the litigants or victims.
See Wirthes, supra (citing Kahe v. Leonard, 563 F.2d 736, 740 (8th Cir. 2009); Jaquith v. S.
Orangetown Cent. Sch. Dist., 349 Fed. Appx. 653 (2d Cir. 2009); Aristocrat Leisure Ltd. v.
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Deutsche Bank Trust Co. Americas, 2009 WL 3321047, at *2 (S.D.N.Y. Oct. 9, 2009); State v.
Cantu, 778 P.2d 517, 518 (Utah 1988); Felder v. Physiotherapy Assoc., 158 P.3d 877 (Ariz. Ct.
App. 2007); State v. Pharrus, 846 P.2d 252, 263 (Utah Ct. App. 1993); State v. Harrison, 805
P.2d 769, 777 (Utah Ct. App. 1991); State v. Alvarez, 872 P.2d 450, 457 (Utah 1994)).
If the challenger is successful in bringing forth evidence that gives rise to an inference of
discrimination, the opponent must then provide a neutral explanation for the use of the
peremptory challenge. Wirtes, supra; See Batson, 476 U.S. at 94 (citing Washington v. Davis,
426 U.S. 229, 240, 96 S.Ct. 2040, 2048, 48 L.Ed.2d (1976)). At this step, the burden shifts to the
opponent of the challenge to bring forth a racially neutral explanation for the challenge. Batson,
476 U.S. at 94 (citing Alexander v. Louisiana, 405 U.S. 625, 632, 92 S.Ct. 1221, 1226, 31
L.Ed.2d 536 (1972)).
The third and final step in a Batson challenge is the challenger’s opportunity to prove that the
proffered neutral reason for the peremptory challenge is a pretext for discrimination. See Wirtes,
supra. The challenger may offer additional evidence to show that there was likely racial
discrimination in the jury-selection process, and the court may consider the circumstances and
evidence previously offered to make its determination.
The Batson recourse for potentially discriminatory peremptory challenges is important to ensure
that a defendant has a fair trial, and it is an important tool for lawyers to use when advocating for
a client. In today’s world, parties may not use peremptory challenges to exclude jurors from the
venire pool in either criminal or civil cases based on racial or gender prejudice. As lawyers, it is
important to select jurors without prejudice and without the false assumption that members of
certain races might not able to impartially consider a case.
Keywords: litigation, minority trial lawyer, Batson challenges, jury selection, jury trials
Shana Pollack is chair of student affairs and community service at Tulane University Law School.
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Are You Ready for Your First Civil Jury Trial?
By Anika Campbell and James Sparkman – June 21, 2012

Now that you have narrowed the issues in your case and completed your discovery plan, as the
final, critical weeks before trial approach, you may notice the anxiety settling in. Not to worry;
here is a quick guide to assist you with streamlining your case and hopefully eradicating some
pretrial anxiety to get you prepared for your first jury trial.




















Be sure to read the trial order, and do not rely solely on your legal assistant.
A week before your calendar call, have your legal assistant contact your expert witnesses
to determine their availability. If you have multiple experts, you should consider
videotaping one or more, as it is becoming increasingly difficult to schedule expert
testimony.
Contact your clients to make sure they have no conflicts with the trial.
Personally check your exhibit list and make sure it includes all the exhibits you intend to
use and/or present via PowerPoint.
If you have significant trial issues, be sure to attend the calendar call yourself.
Once you return from the calendar call, have your staff confirm the dates with your
clients and witnesses.
If you have standard motions in limine, edit the same for the specifics of your case. This
will start you out on the right side with your trial judge.
Confirm with opposing counsel who is responsible for ordering the court reporter.
If your client is particularly nervous, it may be a good idea to take your client into the
courtroom to familiarize the witness with it the week before trial.
Make sure your witnesses know where the courthouse is located and that they have a
copy of the room number and the judge’s name. I once was prepared to call my next
witness in Tavernier, Florida, only to find that he had gone to the Key West, Florida,
courthouse 90 miles away by mistake.
Make sure your client has specific parking instructions.
Make sure your client does not bring a gun or knife to the courthouse. Yes, I actually had
a client bring a concealed weapon to the courthouse several years ago. In another matter,
the plaintiff’s attorney was a police officer, and he brought his weapon into the
courtroom. We asked the judge to require him to remove it or to permit us to bring our
weapons into the courtroom.
Make sure you are aware of the courthouse procedure for bringing liquids into the
courtroom. Water is essential during trial for yourself and your witnesses. Due to budget
restraints, many courtrooms no longer provide cups or water.
If you have to travel out of town for your trial, consider arriving no later than the day
prior to the beginning of your trial.
If you plan to fly to your trial, try to take everything you will need for the first two days
of trial in a carry-on bag.
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Voir dire is the jury’s first real impression of you, while they have not seriously pre-judged you.
This is the only time during trial you will actually get to have a conversation with the jurors. Use
it wisely.









Have a senior attorney or colleague attend your voir dire to assist you, if appropriate,
with your preemptory challenges.
You and your client should arrive at least 30 minutes prior to the scheduled start of your
trial.
Provide your client a yellow pad and a pen so that he or she can communicate with you in
writing during the trial. This will enable you to listen to the testimony and lodge timely
objections to improper questions.
Instruct your client to be cognizant of the jury at all times during the trial. Ask your client
to observe the jury as much as possible and provide feedback to you.
When you are preparing your client for testimony, make sure you orient the client to trial
procedure beginning with voir dire, the opening, the plaintiff’s case, the defense case, and
the closing.
Streamline your voir dire to make it short and effective—preferably less than 45 minutes.
I am thoroughly convinced that attorneys who take too much time during voire dire start
off on the wrong foot with the jury.

Preparing and developing your theory of the case is the best way to get to a successful opening
statement. The opening statement is your opportunity to present your theory of the case to the
jury. It should include a clear description of the parties, key witnesses, issues, basis of liability,
and damages. End with a good, memorable conclusion, and keep the following points in mind
when preparing the outline for your opening.




It is just as important to be properly prepared as it is to be properly relaxed. Consider
creating a draft of your opening and direct and cross-examinations, and then allow them
to sit, tweaking them the night before or the morning that you will use them. Plan to do
something that is enjoyable so that you can relax.
If you intend to use a PowerPoint presentation or other electronic media, be sure to check
with the judicial assistant to confirm compatibility with the courtroom setup. In cases
where there are numerous exhibits, PowerPoint is probably a necessity. However, you do
not need a PowerPoint presentation for every trial. Sometimes, the jury will focus on
reading the presentation and fail to listen to witness testimony.

The presentation of witnesses should take place with a strategic approach. It is important that
both the fact and expert witnesses are prepared, but not rehearsed, for trial. A good witness is
prepared on both direct examination and cross-examination and earns credibility by appearing
comfortable, calm, and sincere at trial. Preparation is the key to witness examination.


Avoid typing out your direct and cross-examinations. Instead, use phrases so that you can
have a conversation with your witness. Triple-space the examinations so that you can edit
as needed.
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Instruct your witnesses to speak loudly during their testimonies. It is very annoying to
jurors to be unable to hear the testimony. Ask your clients/witnesses to try to look at the
jury from time to time during their testimonies, but be careful not to overdo it.
Be sure to instruct your clients/witnesses not to communicate at all with any of the jurors.
Instruct your clients to rise when the judge and the jury enter and leave the courtroom.
During breaks during the trial, ask your client to go into the hallway to observe and make
sure the opposing side is not communicating with the jury. Yes, this does happen!
Make sure all of your witnesses have copies of their depositions and the exhibit they will
be questioned about.
Create a tentative witness lineup schedule with specific dates and times for witnesses. Of
course, you must coordinate this with your witnesses. Understand that there will
inevitably be witness attendance issues, and your witness lineup will have to evolve
through an enduring trial. This is where your videotaped depositions will come in handy.

In preparing your closing outline, be cognizant that, here, you remind the jurors of the theme of
the case and argue the facts of the case. This is where you tie in all key witness testimony and
exhibits to the overall theory of your case. This may be the last time the jury will have the
opportunity to hear your side before they render a verdict. This is arguably the most important
part of the trial. Good luck, and remember, relax.
Keywords: litigation, minority trial lawyer, civil law, jury trials
Anika Campbell and James Sparkman are with Cole, Scott & Kissane P.A. in West Palm Beach, Florida.
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Top Tips for Presenting an Insurer's Case to a Jury
By Anna D. Torres – June 21, 2012

For most people, insurance cases boil down to Huge Evil Corporation vs. Innocent Average Joe.
Never mind that the insured may also be a multimillion-dollar, multinational company. The
complex nature of insurance, the perception of a huge power and information disparity between
insurers and their insureds, and the scarcity of “good press” about insurers means that most
jurors will come into the courtroom with an inherent bias against your client. Your opposition
will exploit this, and you will need to overcome this inherent bias if you want to have any hope
of successfully presenting your case to the jury. How you handle the trial may confirm each
juror’s worst assumptions about your insurance-industry clients or provide them with a fresh and
positive perspective. It takes a brave and confident soul to accept the challenge of representing
insurers at trial. Welcome to our world.
Develop a Theme
You’ve heard this before, but your theme is critical if you represent the carrier in a coverage
case. Having a theme will allow you to unify the evidence in a relatable way—relatable in both
the sense that the jury can relate to the theme and also in that you are relating or telling a story.
Although you will likely have to present a number of defenses, maintain the theme consistently
throughout the trial. You may have to present defenses based on policy language exclusions,
causation, and breach of policy conditions, but try to find a theme that intertwines them so that
you can focus on the overall theme.
How do you find a theme? Think about the facts of your case in the context of well-known
sayings, phrases, or proverbs. Feeling creative? Borrow from well-known historical or literary
figures—but don’t get too obscure or the point will be lost. For example, suppose your case
involves a situation where the insured delayed in reporting the claim, causing prejudice as the
evidence of the cause of loss and the extent of the damage was spoliated by a subsequent event
or simply because of time. Your opposition’s theme may focus on how your client didn’t do right
by the insured despite the insured’s religiously paying many years of premiums. Your theme
may focus on the mutual obligations created by any contract—including an insurance policy—in
which both parties must abide by the contract and be accountable for their actions. So, depending
on the facts of your case, your theme may be summed up as “what’s good for the goose is good
for the gander” or “it takes two to tango.” Are you proving an intentional arson by the insured by
circumstantial evidence? “Where there’s smoke, there’s fire.” Is the issue the insured’s
misrepresentations or fraud? “Half a truth is often a great lie.” (This is from Benjamin Franklin.)
Plan Your Trial
Now that you have your theme, it’s time to plan your trial. Focus on key issues. Avoid the
temptation to include every single bit of available information that could in any possible way
relate to your case. This will needlessly complicate the trial, obscure the real issues, and bore the
jury.
_________________________________________________________________________________________________________

© 2012 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any
portion thereof may not be copied or disseminated in any form or by any means or stored in an electronic database
or retrieval system without the express written consent of the American Bar Association.
Page 8 of 23

Minority Trial Lawyer
Summer 2012, Vol. 10 No. 3
_________________________________________________________________________________________________________

As you plan your trial, resist the urge to “buy into” the insured’s story. Focus on the story you
want to tell. Don’t just seek to negate or deny the version of the facts as presented by your
opponent. Try to present an affirmative case, rather than merely a defense to your adversary’s
case. For example, the insured’s focus may be that the insurer delayed in payment of the claim.
Rather than argue that X number of days was reasonable, present evidence about what your
client was doing during that time frame—what correspondence was being exchanged, what
investigation was taking place, what information was being requested from the insured, and how
much time passed (if any) before it was provided by the insured.
Work early on jury instructions and the verdict form. These make up the road map to the legal
issues in the case. Working on these early will help you to focus on what’s important and what is
not so important.
As I plan my trials, I first make a list of each element of each cause of action or defense I will
need to prove. I then make a chart with three columns. In the first column, I write down the fact
that will prove or disprove each element. In the second column, I write down what evidence I
have that establishes that fact. In the third column, I write down how I intend to introduce that
evidence (for example, what document or whose testimony will be used). If there are multiple
facts, evidence, or ways to introduce the evidence, I limit what I intend to use by selecting the
clearest, the most compelling, or the one to which it is easiest to relate.
Write your closing first. This will force you to put together a concise summary of the evidence
and how the law applies to the facts of the case. What is it that you want the jury to have taken
away from the presentation of the evidence at trial? What are the key issues, the key facts, and
the key evidence? Did you stick to your theme?
Write your opening last—after your closing, after your charts, and after your jury instructions
and verdict form. In your opening, you will explain to the jury what they can expect the evidence
to reveal. Writing it last means that you will have already pared down your trial to its most
essential and strongest key components. It will keep you from littering your opening with
unnecessary details and information.
The Importance of Voir Dire
It is often said that voir dire is not so much a process of jury selection as it is of jury de-selection.
There are ample resources with information on voir dire. Take advantage of these resources. Voir
dire in an insurance case is particularly important because of the inherent bias against your client,
because of the myriad assumptions about insurance that jurors bring to the table, and because
almost every juror will have a direct or an indirect personal experience with insurance.
Remember that the jury brings with them preconceived notions, politics, life experiences, and
more based on who they are. Heuristics refers to experience-based techniques for problem
solving, learning, and discovery. Jurors will reach decisions and conclusions based on their
experiences, beliefs, and expectations, as we all do. We tend to use these shortcuts to reach
decisions instead of engaging in a detailed analysis. One of these common shortcuts relates to
experts. People commonly assume that more prestigious credentials are equal to more
_________________________________________________________________________________________________________
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intelligence and more credibility. Thus, a juror may accept the conclusions of the expert with the
most prestigious credentials without engaging in a detailed analysis of the testimony or the basis
for those conclusions. If expert testimony is important in your trial, voir dire provides an
opportunity to discuss this assumption.
Do not use “canned” voir dire questions. You have taken the time to develop a theme and plan
your case; tailor your voir dire to that theme and that plan.
Humanize Your Insurer Client
You represent a “faceless” corporation. This puts you at a distinct disadvantage because most lay
persons are naturally inclined to side with the individual in a battle against a faceless corporation.
Thus, you must humanize your insurer client. After all, the acts of a corporation are simply a
collection of the acts of the individuals who work for the corporation. Your opposition will make
sure that the jury gets to know that insured’s background, who they are, what’s important to
them, and how your client’s conduct affected them on a personal level. You must do the same for
your client.
Give serious consideration to the person who will sit at counsel table with you. Chose the right
person to represent the company. Do not be afraid to have an honest discussion with your client’s
representative about who will be the face of the company at trial. The litigation manager to
whom you report may not be the best person to sit at counsel table. While this may not be a
comfortable conversation to have, it is imperative that the conversation be had if necessary.
Spend plenty of time discussing the appropriate demeanor of the representative during the trial
and in the presence of the jury, and don’t forget that the jurors will be observing this person even
outside the courtroom, possibly in the cafeteria or the hallways. The jury will be instructed that
the parties cannot communicate with them, but they certainly observe the demeanor of the parties
if they see them. You do not want your client representative in the hallway, having an angry
telephone call about an unrelated matter while the jurors happen to walk by.
In addition to who sits at counsel table, give serious consideration to which witnesses you chose
to have testify during your case. When you call them to the stand, spend some time allowing the
jury to get to know them as well as they will get to know the insured. Jurors will be more
inclined to forgive an honest mistake by a person with whom they can identify—a hardworking
person who really tries to do the right thing every day and tries hard to do the job right.
The Judicious Use of Demonstrative Exhibits
Yes, you need demonstrative exhibits, but don’t go overboard, or the exhibits will lose their
effect. Before you ever walk into the courtroom, the jury may already suspect that your insurer
client will go to any trouble and expense to avoid paying that claim. If they don’t, then surely
your opposing counsel will tell them that. Keep your exhibits simple; too much flashiness may
confirm the jury’s suspicion. Make sure the exhibits are easy for you to demonstrate during the
trial. Keeping your exhibits simple will also allow you to use them smoothly in the courtroom
without wasting too much time on setup or risking not being able to use them at all.
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Don’t try to make too many points with one exhibit, and make sure that the exhibit makes the
point clearly. The point should be immediately apparent without needing too much explanation.
If you have planned your case properly, you should know which pieces of evidence on which
you want the jury to focus or that will really bring your point home. Documents that were not
specifically created for litigation purposes are extremely valuable and really emphasize the point.
Did the property damage claimed exist before your client’s policy period? Documents from the
construction or purchase of the property could be useful. Does your client dispute the extent of
the damage claimed by the insured? A sale listing describing the property as in “excellent
condition” will bring the point home.
On the flip side, try to avoid using multiple demonstrative exhibits to make one point. The jury
will get it.
It is useful if the jury is able to identify and differentiate your demonstrative exhibits from those
of your opponent. You want to use a variety of demonstrative exhibits to keep the jury engaged,
but, as much as possible, you should try to maintain consistency in the format and style of the
exhibits.
In an insurance-coverage or bad-faith case, demonstrative exhibits are particularly useful in
illustrating a timeline of events, highlighting policy language, demonstrating the condition of the
property, and comparing and contrasting elements of damages.
A point to remember: If permitted by the applicable rules, some attorneys prefer to keep their
demonstrative exhibits under wraps, believing that there is some advantage to not allowing their
opponents an advance look at them. However, even if the rules do not require you to disclose
your demonstrative exhibits ahead of time, consider allowing your opponent to preview them
anyway. An early preview will allow you to address objections before trial and plan an
alternative in the event the court rules that you will not be allowed to use your key demonstrative
exhibit.
Control Your Courtroom Demeanor
Some points should be obvious. Do not be rude, argumentative, or angry. While, in certain types
of cases, some attorneys can get away with or effectively use displays of emotion (which are
more often than not carefully studied and planned), if you represent an insurance company, this
type of display will not likely be effective, as it is not likely to feel authentic. Leave the affected
righteous indignation and histrionics to counsel representing the insured. On the other hand, do
not be robotic. Your goal should be to appear comfortable, competent, professional, and civilized
and to treat the court, opposing counsel, and every witness with courtesy and respect. If your
opposing counsel’s tactics are underhanded and frustrating, keep your cool. The jury will likely
recognize what is going on, and your ability to remain composed in the face of another’s
rudeness or incivility will win you points in their eyes.
Insurance cases often involve complex and/or esoteric issues and require the use of experts to
explain intricate or obscure aspects of your case. This creates a great danger for overuse of
jargon and over-intellectualizing the issues. If you want to keep your jury engaged, you must
_________________________________________________________________________________________________________
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take care to watch your language. Use everyday language as much as possible—but avoid being
patronizing, which will insult the jury.
Finally, it is important that you develop a personal style that is comfortable for you. The jury
should feel that you are authentically and genuinely yourself, even in the context of being an
advocate for your insurer client. How do you develop your own style? Litigators do not have as
many opportunities to try cases as we used to. This is particularly true in the context of insurance
litigation. Take advantage of any opportunity to observe other attorneys at trial. How do they
handle themselves? What do they do that you like and want to adopt in your own presentation?
What do you see that you want to avoid at all costs?
Keywords: litigation, minority trial lawyer, insurance, voir dire, demonstrative exhibits
Anna D. Torres, Esq. is with Powers, McNalis, Torres & Teebagy in West Palm Beach, Florida.
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Eradicating Discrimination in Private Country Clubs
By Joseph M. Hanna and Melanie J. Beardsley – June 21, 2012

Private country clubs and golf courses have long served as a primary networking hub for
building, maintaining, and advancing careers. Membership in a country club provides “access to
influential members of the business community and the ability to cultivate business relationships
. . . in a relaxed setting.” Scott R. Rosner, “Reflections on Augusta: Judicial, Legislative and
Economic Approaches to Private Race and Gender Consciousness,” 37 U. Mich. J.L. Reform
135, 139 (2003); see also Nancy Kamp, “Gender Discrimination at Private Golf Clubs,” 5 Sports
Law J. 89, 91 (1998). “Access” is the key word here, because access to this network of business
leaders and other club members is, in many cases, critical for socioeconomic advancement.
But not everyone has a fair shot at joining the club. To this day, private country clubs and golf
courses deny access to individuals based on race, gender, national origin, and other
characteristics. The potential economic loss to groups denied access to country-club circles is
tremendous, and the “inability to gain access to important business networks ultimately
manifests itself in the exclusion of minorities and women from significant parts of the
marketplace. The ‘glass ceiling’ and ‘old boy network’ thus remain very much a part of the
business community.” Id.; see Thomas H. Sawyer, “Private Golf Clubs: Freedom of Expression
and the Right to Privacy,” 3 Marq. Sports L. Rev. 187, 187 (1993).
Despite actions taken by the top professional golf leagues to end discriminatory practices in the
sport—not to mention the numerous state and federal laws that prohibit discrimination
generally—private country clubs and golf courses have not followed suit. The central legal
challenge for those working to eliminate discrimination in country clubs involves balancing the
clubs’ rights to privacy and freedom of association with the rights of individuals to be free from
discrimination. A look at the history of discrimination in private country clubs and golf courses,
along with the development of legislation to combat such discrimination and recent trends from
states and the judiciary, offers insight into what the legal community can do to further eradicate
discrimination and promote equal opportunities and diversity among the nation’s private clubs.
A History That Is Short on Progress
In 1961, the Professional Golfers’ Association (PGA)—an organization that was founded in
1916 and is now “the largest working sports organization in the world” (The PGA of America,
last visited March 8, 2012)—took a historic step forward when it amended its constitution to
delete the provision that prohibited nonwhite members. Nearly 30 years later, the PGA and the
Ladies Professional Golf Association (LPGA) implemented nondiscrimination standards for all
tournament sites to follow. See “PGA Tour Votes to Begin Anti-Bias Rules at Sites,” Los
Angeles Times, Aug. 4, 1990. The PGA Tour voted to deny tournament rights to any “golf clubs
that have all-white memberships or show any other signs of discrimination.” See “PGA Tour
Votes,” supra. All courses that hosted “events on the PGA Tour, LPGA circuit and Champions
Tour” were required to “legally attest in tournament contracts or other documents that they do
not discriminate in membership practices and policies on the basis of race, sex, religion or
_________________________________________________________________________________________________________
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national origin.” Jill Lieber, “Golf’s host clubs have open-and-shut policies on discrimination,”
USA Today, April 9, 2003. The Masters and both the U.S. and British opens are not required to
meet these same standards, as they are classified as “non-PGA Tour co-sponsored event[s].” This
appeared to be a progressive move for the PGA and LPGA.
However, 13 years after the PGA’s nondiscrimination guidelines were implemented, USA Today
conducted a survey to determine how well “129 private, semi-private, public and resort courses
hosting tournaments in 2003” were meeting the guidelines set by respective tours and golf
organizations.” Id. While the results showed that most private clubs refused to share the
breakdown of their memberships by gender and race (only 5 percent of private clubs released
their racial breakdowns, while 40 percent of the clubs divulged their gender breakdowns), the
comments from the tour spokesman indicated that the tours were not strictly enforcing the
requirement that the club must not discriminate:
We don’t mandate X numbers. We only want to know who has the ability to join,
meaning, however the membership decision is done in an open way. . . . We can’t go to a
club and say, ‘You need to have X women; you need to have X number of minorities. It’s
not a formula we’re seeking. We are not focused on numbers.
Of the eight clubs that did provide an estimate of the number of minority club members, less than
3 percent of each club’s memberships were black and less than 10 percent of nearly all the
memberships were Hispanic or Asian. Jill Lieber, “Few can afford memberships in private club,”
USA Today, April 9, 2003. The percentage of membership for Hispanics and Asians was
comparatively larger; however, all but one club had less than 10 percent of each minority group
in their memberships. The PGA tour office also did not keep records on the number of black or
minority members at participating clubs, and the tour did not prohibit a club from hosting a
tournament because it only admitted one minority member. Lawrence Otis Graham, Classic OpEd, “The One and Only Tiger Woods,” N.Y. Times, Dec. 13, 2009. With no consequences,
private clubs were able to simply verify that they did not discriminate without actually proving it.
In the more than 50 years since the PGA eliminated its restriction for membership based on race,
there was minimal progress on the part of private country clubs as they continued to carry on the
tradition of restricting and/or prohibiting membership for minorities and women. Many private
country clubs and golf courses still limit their membership based on race or gender. In February
2012, Butler National Golf Club was considering whether to allow women to join the club.
Teddy Greenstein, “Butler National looks to break barrier,” Chicago Tribune, Feb. 9, 2012.
Legal Responses to Private Country Club Discrimination
Although many private country clubs have been criticized for their discriminatory and
exclusionary membership practices, many clubs have continued to restrict their membership as
they see fit, arguing that they are “distinctly private and thus able to operate and discriminate
free from government sanction.” Allison Lasseter, “Country Club Discrimination After
Commonwealth v. Pendennis,” 26 B.C. Third World L.J. 311, 313 (2006); see Rosner, supra,
137. In response, many states have developed laws to eradicate discrimination by private country
clubs.
_________________________________________________________________________________________________________
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Most federal antidiscrimination laws do not pertain to private clubs and are only applicable to places of
public accommodation. See, e.g., U.S. Const. amend. XIV; 42 U.S.C. § 1983 (2006); 42 U.S.C. §
2000a et seq. (2006). Therefore, some states have developed statutes to prohibit discriminatory
practices in private country clubs by including private clubs in the definition of public accommodation.
See Kan. Stat. Ann. § 44-1002(i)(2); Fla. Stat. Ann. §–760.60(1). Other states have tried to utilize tax
consequences to deter private clubs from discriminating. See Minn. Stat. Ann. § 273.112; Cal. Rev. &
Tax Code § 24343.2(a); Md. Code Ann., Tax-Prop. § 8-212, -214; Ky. Rev. Stat. §
141.010(11)(d)(13)(f). These statutes have not appeared to have a significant impact on private clubs.
However, some states have implemented aggressive provisions that explicitly prohibit discrimination
at private country clubs. For example, the Connecticut Legislature enacted an “equal access law
[that] prevents a private country club [with] at least twenty members and nine holes of golf and
which either financially profits from nonmembers or holds a liquor license from discriminating in its
membership or access policies.” Lasseter, supra at 331; see Conn. Gen. Stat. Ann. § 52-571d. The
Connecticut law gives the state the authority to suspend a club’s liquor license, and it provides
individuals with a private right of action to enforce the statute. Conn. Gen. Stat. Ann. § 52-571d.
Michigan has also developed a statute that provides that a person shall not “[d]eny any individual the
full and equal enjoyment of the goods, services, facilities, privileges, advantages, or accommodations
of a place of public accommodation or public service because of religion, race, color, national origin,
age, sex, or marital status.” Mich. Comp. Laws Ann. § 37.2302(a). Both Michigan’s and
Connecticut’s statutes are comprehensive and the most effective at eradicating discrimination. See
Lasseter, supra at 345; see also Joseph B. Chevrin, “It’s Not Just Your Father’s Game Anymore:
Recent Connecticut Legislation Prohibits Gender Discrimination at Golf Country Clubs,” 8 DePaulLCA J. Art & Ent. L. & Pol’y 175, 181 (1997–1998). Still, many states remain unwilling to establish
aggressive provisions to combat discrimination at country clubs.
Even though the federal government and most state governments have neglected to combat this
discrimination in such an open and obvious manner, other governmental bodies have taken a
stance on the subject. On December 1, 2011, the Committee on Judicial Conduct and Disability
of the Judicial Conference of the United States publicly reprimanded the Chief Judge of the U.S.
Bankruptcy Court for the Middle District of Tennessee by holding that he had committed
misconduct by being a member of the Belle Meade Country Club. In re: Complaint of Judicial
Misconduct, Amended Memorandum of Decision, C.C.D. No. 11-01, 1-2 (Dec. 1, 2011). The
committee held that Judge George C. Paine II’s “membership violate[d] Canons 2A and 2C of
the Code of Conduct for United States Judges and constitutes misconduct under the Act.” Canon
2A states that a “judge should respect and comply with the law and should act at all times in a
manner that promotes public confidence in the integrity and impartiality of the judiciary.” Canon
2A, Code of Conduct for U.S. Judges. Canon 2C provides that “[a] judge should not hold
membership in any organization that practices invidious discrimination on the basis of race, sex,
religion, or national origin.” Canon 2C, Code of Conduct for U.S. Judges.
Belle Meade does not have an explicit discrimination policy, but the committee found it significant
that there were no female or African American resident members. In re: Complaint of Judicial
Misconduct, supra at 11. There are six membership categories under Belle Meade’s Constitution:
_________________________________________________________________________________________________________
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Resident, Non-resident, Lady, Associate Resident, Minister of Gospel, and Honorary Resident. Id. at
2. The committee found that there was “conflicting evidence as to whether women unofficially are
barred from such membership” and that “[m]embership proposals for two African American
Resident Member candidates . . . ha[d] been pending for at least four years.” Id. at 3. In addition, the
committee noted the unique position of judges: “[M]embers of the judiciary are required to accept
unique and heightened restrictions on their personal lives that would not pertain to ordinary citizens.”
In re: Complaint of Judicial Misconduct, supra at 8 (citing Commentary to Canon 2A, Code of
Conduct for U.S. Judges). It drove the point home by stating, “Quite simply, judges may not be
members of organizations that would reasonably appear to the public to discriminate in their
membership practices on any of the grounds listed in Canon 2C.”
In this decision, the Committee on Judicial Conduct and Disability took a proactive stance
against discriminatory country clubs and put not only judges, but also candidates for the bench
and other members of the bar, on notice that their personal memberships and affiliations may be
scrutinized, and membership in a discriminatory organization will not be tolerated. This decision
and “the bright-line rule that [the Committee] announced . . . that pertains to Canon 2C is the
first such pronouncement on the Canon by . . . any Judicial Council.” In re: Complaint of
Judicial Misconduct, supra at 18. This decision paves the way for other bodies to take a position
in encouraging and pushing individual members of discriminatory country clubs to make a
decision—change the discriminatory practice, or we’ll be forced to leave.
Where Do We Go from Here?
Although discrimination at private country clubs and golf courses is not a thing of the past, there
are signs that some progress has been made. However, without states willing to adopt explicit
statutes prohibiting discrimination by private clubs, where will the change have to come from?
It might have to come from other governmental bodies, as demonstrated by the Committee on
Judicial Conduct and Disability of the Judicial Council. Although some feel the committee did not go
far enough because it gave Judge Paine the “most lenient possible censure,” its decision has already
made a large impact in the legal world. Sixth Circuit Judge Gilbert S. Merritt Jr., who is also a
member of the Belle Meade Country Club, has publicly stated that he will resign from the club if it
does not change its policies. Jonathan Meador, “Will legal wrangles force the Belle Meade Country
Club to change its policies toward women and minorities?” Nashville Scene, Dec. 8, 2011.
The best organizations to promote antidiscrimination and equality among all are members of the
clubs themselves—yet change from within is unlikely, and, if history is any indicator, progress is
not likely to be swift. Therefore, without some type of state intervention, it seems that only
through the efforts of other organizations and governmental bodies will the eradication of
discrimination in private country clubs move forward.
Keywords: litigation, minority trial lawyer, discrimination, private country clubs
Joseph M. Hanna, Esq. is a partner and Melanie J. Beardsley, Esq. is an associate at Goldberg Segalla LLP in
Buffalo, New York.
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ASK A MENTOR

How Do You Deal with Overly Aggressive Opposing
Counsel?
June 21, 2012

Dear Ask a Mentor,
How should you react when faced with overly aggressive opposing counsel, like when opposing
counsel makes excessive speaking objections during a deposition?
—Taming the Beast
_________________________________________________________________________________________________________

Dear Taming the Beast,
In law school, we are taught that ours is a noble and civil profession populated by genteel
intellectuals guided in their every action by the rule of law. What a shock it is, then, when we
encounter for the first time that one attorney who is the complete opposite of what we have been
taught to expect. We are in a deposition, and this attorney may be rude, condescending, hostile,
disruptive, vulgar, and/or disrespectful. We are caught by surprise and may not be prepared for
how to react or respond. How we handle the situation reflects on the type of attorney we are, on
our firms, on our clients, and on our profession in general. Of utmost importance is to, as they
say, keep calm and carry on. Under no circumstances should you take the bait or stoop to the
level of individuals who diminish the standards of our profession. Remember that, by taking the
bait, you relinquish control of the situation to that person, whatever his or her motives might be.
Of course, however, you do not have to be bullied, intimidated, or prevented from doing your
job.
How you chose to respond to the hostile adversary will depend on the motivation of that
attorney, and, if you remain calm and a bit detached, you will be able to determine that
motivation. Often, the adversary’s poor conduct is intended to provide a tactical advantage. This
is often the case when a more senior attorney picks on a less-experienced attorney or a female or
minority attorney. The senior attorney may be attempting to size you up, to see if and how far he
or she can take you off your game. He or she may be attempting to disrupt your concentration or
your flow, to impress his or her client, or to make you appear ineffective in front of yours. Stick
to your game plan. The best strategy for overcoming these efforts is to be civil but firm. Respond
firmly but politely on the record. Do not allow someone else’s poor conduct to dictate how you
handle the work you are there to do.
Know the rules ahead of time. Be thoroughly familiar with the applicable rules of procedure for
the jurisdiction so that you are confident in how you are conducting/defending the deposition. It
_________________________________________________________________________________________________________
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is easier to be confident when you know you are legally correct. For example, are you required to
put each question on the record to get rulings on a motion to compel?
If necessary, take a break and compose yourself privately. If you are in doubt about a specific
point, call another attorney at the office and explain the situation. If needed, that person can do a
little quick research on the contested point. For example, can an expert sit through the deposition
of a party?
Make your point on the record if you believe it will be necessary to support a motion or to
address admissibility issues at trial. Do not be bullied into having conversations off the record.
As long as one of the attorneys requests it, the court reporter will remain on the record. But make
sure you are speaking clearly and not talking over each other. Losing your composure will not
result in a useful record. Also, if there are any nonverbal actions, make sure to describe them for
the record. For example, “Let the record reflect that counsel has packed up his papers and is
standing by the door, talking on his mobile telephone.”
Do not make rash decisions. Consider the pros and cons of, for example, whether to terminate
the deposition. Will the other side have a “second bite of the apple”? Will the court be
sympathetic to your position in the context of the entire litigation so far?
Plan ahead. If the case has a history of contentiousness or if it is a very delicate deposition,
consider the appointment of a special master to be on call or even to attend the deposition.
Videotaping often also discourages poor conduct.
Of course, some people are just plain rude. There’s really not a lot one can do with these folks. A
polite but clever rebuke will sometimes work. One of my associates told me that a much older
attorney continuously belittled her objections during a deposition, telling her that her objections
were “stupid” and that he was already a lawyer when she was in kindergarten. In frustration, but
calmly, she responded that the rules of civil procedure had been amended several times since
then and he should really take the time to catch up on the changes.
Once, when an adversary was repeatedly nasty to me, I looked him in the eye and politely
observed, “You’re a successful attorney, you make a good living, and you have your own
airplane. It must be sad to go through life feeling so miserable all the time.” Above all, remember
that you are under no obligation to respond to goading. You can always achieve your objectives
with confidence, civility, and professionalism.
Anna D. Torres, Esq. is with Powers, McNalis, Torres & Teebagy in West Palm Beach, Florida.
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NEWS & DEVELOPMENTS

Right to Effective Counsel Extends to Plea Bargains
In March 2003, Anthony Cooper pointed a gun at the head of Kali Mundy and fired. The shot
missed and the woman fled with Cooper in pursuit, firing his gun at her. Eventually, Mundy was
shot in the abdomen, buttocks, and hip, but she survived. Cooper was later charged under
Michigan law with assault with the intent to murder, possession of a firearm by a felon,
possession of a firearm in the commission of a felony, and other crimes.
Before trial, prosecutors twice offered to dismiss two of the charges and recommend a sentence
of 51–85 months on two remaining charges in exchange for a plea of guilty. Cooper rejected
these offers after his attorney allegedly advised him that the prosecution would not be able to
establish his intent to murder Mundy because she had been shot below the waist. Cooper also
rejected a third, less favorable plea offer made on the first day of trial. Cooper was convicted
after trial on all counts and received a mandatory minimum sentence of 185–360 months’
imprisonment.
On appeal, Cooper’s claim of ineffective assistance of counsel was rejected by the Michigan
courts. Cooper then asserted this claim in a petition for federal habeas relief, which the federal
district court conditionally granted after finding that the Michigan appellate court had
unreasonably applied the constitutional standards for effective assistance of counsel as set forth
in Strickland v. Washington, 474 U.S. 52 (1985). The Sixth District Court of Appeals affirmed
after finding that the performance of counsel was deficient when he informed Cooper of an
incorrect legal rule that resulted in Cooper losing an opportunity to plead guilty and receive the
lower sentence that was offered to him.
On certiorari, the Supreme Court vacated the decision of the Sixth Circuit in a splintered 5–4
decision authored by Justice Kennedy. In so doing, the majority concluded that the Sixth
Amendment right to counsel extends to the plea-bargaining process. The Supreme Court also set
forth the appropriate standards for review of such a claim at the plea-bargaining stage and
remanded the case so that the state of Michigan could reoffer the plea.
To establish prejudice under Strickland, a criminal defendant must show that there is “a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.” Strickland v. Washington, 466 U.S. at 694. In the context of a plea,
the defendant “must show the outcome of the plea process would have been different with
competent advice.” As Justice Kennedy writes:
[A] defendant must show that but for the ineffective advice of counsel there is a
reasonable probability that the plea offer would have been presented to the court (i.e., that
the defendant would have accepted the plea and the prosecution would not have
withdrawn it in light of intervening circumstances), that the court would have accepted its
_________________________________________________________________________________________________________
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terms, and that the conviction or sentence, or both, under the offer’s terms would have
been less severe than under the judgment and sentence that in fact were imposed.
In adopting this standard, the majority rejected a narrower view of the Sixth Amendment
proposed by the state of Michigan and the solicitor general. Under that view, no prejudice could
arise under Strickland if the defendant who rejects a plea offer is later convicted at a fair trial.
The majority further noted that, as a consequence of the undisputed ineffective assistance of his
attorney, Cooper went to trial and “received a more severe sentence at trial, one 3½ times more
severe than he likely would have received by pleading guilty.” As such, “[e]ven if the trial itself
is free from constitutional flaw, the defendant who goes to trial instead of taking a more
favorable plea may be prejudiced from either a conviction on more serious counts or the
imposition of a more severe sentence.”
Keywords: litigation, minority trial lawyer, plea bargains, effective assistance of counsel
—Bobbie K. Ross, chair of the Civil Rights Litigation Committee’s Second Amendment
Subcommittee
_________________________________________________________________________________________________________

Section of Litigation Holds Mock Trial at Annual Conference
The 2012 ABA Section of Litigation Annual CLE Conference crystallized my passion to become
a litigator. It was an excellent investment! While there were several informative sessions,
“Anatomy of a Trial Boot Camp” was by far the conference highlight. There, industry leaders
taught the fundamentals of trial through lectures and an all-day mock trial. Here are the most
important points.
Theory and Theme
Every case should have three theories—legal, factual, and persuasive. A case theory is an
explanation of what really happened from your client’s perspective. This theory should be
advanced through a consistent theme told as a story. And, like any great story, it should include a
beginning, middle, and end.
Although basic, these essentials are often overlooked, and the jury is left to draw inferences that
may or may not be favorable. Don’t leave anything to chance. Lead the jury. Tell them exactly
where you want them to go and which inferences to draw in your favor, and persuade them
through your theories and theme.
Opening Statement
Own the room. While all eyes are on you, make it count. Make movements with intentionality.
Show the appropriate deference to the court. In doing so, not only does it show professionalism,
but it also enhances your credibility with the jury. Lastly, don’t overpromise (in other words,
don’t make statements like, “in this case, you will see”). If you aren’t able to keep that promise
due to happenstance or evidence preclusion, it will adversely affect your credibility.
_________________________________________________________________________________________________________
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Direct and Cross-Examination
Continue to advance your case through each witness. Phrase questions in a manner consistent
with your theme. Make the points memorable and understandable to a layperson. Do not follow a
script. While you should thoroughly prepare questions, it’s more important to listen to the
responses of the witness and ask questions accordingly.
Closing Argument
Close effectively. People tend to remember the first and last thing you’ll say—this is called
primacy and recency. With this in mind, your closing argument should closely resemble your
opening statement. There, you told the jury where you’d take them, and now that you have, use
the closing argument to arm the jurors who you’ve convinced throughout the trial so that they
can convince others during deliberation. If it is allowed in your jurisdiction, request jury
instructions prior to your closing. This prevents a closing that’s too technical. Lastly, don’t
overdo it. Don’t use the closing as a way to review the full case. That will bore the jury. Use the
closing as a way to highlight your most important points in a way that’s consistent with your
theories and theme. Again, the closing is simply a way to arm your jurors who decide in your
favor.
Keywords: litigation, minority trial lawyer, case theory, opening statement, closing statement,
examination
—LaKeisha Randall, J.D. pending Georgia licensure
_________________________________________________________________________________________________________

Even Nonviolent Felons Lack Right to Bear Arms
In McDonald v. City of Chicago, 130 S. Ct. 3020 (2010), a plurality of the U.S. Supreme Court
extended to the states the right of citizens to keep and bear arms. This right under the Second
Amendment of the U.S. Constitution was expressed in District of Columbia v. Heller, 554 U.S.
570 (2008). A Wisconsin appellate court, however, has qualified the scope of the Second
Amendment by finding as constitutional a Wisconsin statute that bans felons, including
nonviolent ones, from possessing firearms. State of Wisconsin v. Pocian [PDF], Wisconsin
Appeal No. 2011AP1035-CR (April 11, 2012).
In 1986, the defendant, Thomas Pocian was convicted of three counts of writing forged checks.
Although he had completed his probation, Pocian remains a felon because of this conviction.
Nearly 22 years later, in November 2008, Pocian shot two deer with a rifle borrowed from his
father. After Pocian registered the deer with the Wisconsin Department of Natural Resources
(DNR), he was charged with being a felon in possession of a firearm in violation of Wisconsin
Statute Section 941.29, which prohibits a felon from possessing a firearm. Pocian moved to
dismiss the charge on the grounds that the statute was facially unconstitutional as applied to him.
The trial court denied the motion and Pocian filed an interlocutory appeal that was granted. State
of Wisconsin v. Pocian, supra, at 3.
_________________________________________________________________________________________________________
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In affirming, the court of appeals concluded that the ban on felons possessing firearms is
constitutional and extends to all felons. In so doing, the court noted the language found in
District of Columbia v. Heller [PDF], 554 U.S. 570, 626–7 (2008), which states that nothing in
that decision “should be taken to cast doubt on longstanding prohibitions on the possession of
firearms by felons, and the mentally ill, or laws forbidding the carrying of firearms in sensitive
places such as schools and government buildings, or laws imposing conditions and qualifications
on the commercial sale of arms.” Pocian, supra, at 5. As a result, the Wisconsin court noted that,
under Heller, such “regulatory measures are ‘presumptively lawful.’” Id. (citing Heller at 627 n.
26).
While the Wisconsin Court of Appeal had previously upheld Wisconsin Statute Section 941.29
against an over-breadth challenge in State v. Thomas, 683 N.W.2d 497 (2004), the Pocian court
noted that the ruling in Thomas was based on a standard of review of rationale basis that Heller
indicated would not be appropriate in cases involving the Second Amendment. Pocian at 6–7
(citing Heller, 554 U.S. at 628, n. 27).
The question before the court in Pocian was therefore the standard of review to be applied in
Second Amendment cases in light of Heller and McDonald. Pocian adopted an intermediate
scrutiny used by the Seventh Circuit in United States v. Skoien, 614 F.3d 638 (7th Cir. 2010).
Under this standard, a statute passes constitutional muster if it is “substantially related to an
important governmental objective.” Relying on United States v. Williams, 616 F.3d 685 (7th Cir.
2010), Pocian concluded that public safety is an important governmental objective, and denying
firearms to convicted felons is substantially related to that objective. Relying on Williams, the
Pocian court concluded that it was constitutional to categorically ban felons from possessing
guns. Pocian at 7.
Pocian’s as-applied challenge was also rejected. In so doing, the court of appeal noted that, while
Pocian was a nonviolent felon, public safety comprises more than just the prevention of
violence—it includes the prevention of acts that are punished as felonies. As a consequence, the
“legislature’s decision to deprive Pocian of his right to possess a firearm is substantially related”
to the goal of public safety. Pocian at 8. Relying on United States v. Yancey, 621 F.3d 681 (7th
Cir. 2010), the court of appeal further noted that “most scholars of the Second Amendment agree
that the right to bear arms was tied to the concept of a virtuous citizenry and that, accordingly,
the government could disarm ‘unvirtuous citizens.’” Pocian at 8 (quoting Yancey at 684-85).
Keywords: litigation, minority trial lawyer, Second Amendment, felons, Wisconsin
—John Pierce, Bristol, Virginia
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