THE FUTURE OF CONSTITUTIONAL LAW
ERWIN CHEMERINSKY*
Now is the time for conservatives to rejoice. Since Ronald Reagan’s
election as President in November 1980, conservatives have sought control
of the federal courts. There is now a solid conservative majority for most
constitutional issues on the Supreme Court and by the end of the Bush
presidency, the overwhelming majority of lower federal court judges will
have been appointed by Republican presidents. For liberals, it is again a
time to be angry at Ralph Nader and at the butterfly ballot which meant
that errors in voting decided the November 2000 election. But for these
events, it would have been Al Gore, not George Bush, who would have
picked the replacements for Chief Justice William Rehnquist and Justice
Sandra Day O’Connor.
After eleven years without vacancies on the Supreme Court, the second
longest stretch in American history and the longest since early in the
nineteenth century, two seats have changed. What will this mean for
constitutional law? The change from William Rehnquist to John Roberts
as Chief Justice is unlikely to change results. Having read dozens of
memos, judicial opinions, and other writings by John Roberts, I see little
difference between Roberts and Rehnquist. Both are solid conservatives
across all issues of constitutional law. The importance of this change is
long-term: John Roberts is fifty years old and if he remains on the Court
until he is eighty-six years old, the current age of Justice John Paul
Stevens, he will be on the Court until the year 2040.
The changes in constitutional law will be the result of replacing Sandra
Day O’Connor with Samuel Alito. Justice O’Connor has been in the
majority in 5–4 decisions in countless areas of constitutional law where
Justice Alito is likely to vote differently. This Article will discuss these
changes and identify areas where change is unlikely in doctrine as a result
of the shift in the membership of the Court. There are areas where Justice
Anthony Kennedy, not Sandra Day O’Connor, has been the fifth vote in 5–
4 decisions.
A few disclaimers are in order at the outset. First, this Article assumes
that there will be no other vacancies in the short-term. It is impossible to
speculate as to the timing of the next vacancy or which President will fill
it. For example, if Justices John Paul Stevens or Ruth Bader Ginsburg
leave the Court and are replaced by President Bush, there will be a number
of additional areas where the Court will move further to the right. On the
other hand, if a Democratic President gets to pick a replacement for
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Antonin Scalia or Anthony Kennedy, there would be a number of areas
where the Court will move further to the left. (Obviously, a Democratic
President replacing Justice Stevens or Justice Ginsburg, or a Republican
President replacing Justice Scalia or Justice Kennedy, will not likely
change the Court’s ideological composition.) But it is safe to assume,
given the ages of the Justices, that there will be at least five conservative
Justices—Roberts, Scalia, Kennedy, Thomas, and Alito—for years to
come. This Article will explore what this means for the future of
constitutional law.
Second, this Article assumes that the voting patterns of Chief Justice
Roberts and Justice Alito can be predicted. During the time of their
confirmation fights, I heard many suggest that it is impossible to forecast
what a person will do as a Justice and that individuals often change in
unpredictable ways once on the bench. I think this is just wrong and that it
was a convenient way for Republicans to divert attention from the hardcore conservativism of Roberts and Alito.
The reality is that few individuals behave differently on the bench than
would have been predicted from their prior records. Rarely do the
ideologies of Justices change significantly while they are on the Supreme
Court. This is not surprising; few people undergo major ideological
transformations in their fifties and sixties. There are a few notable
examples of individuals who changed while on the Court. Felix
Frankfurter was a liberal law professor, but became a conservative Justice.1
Harry Blackmun unquestionably moved from the right to the left over the
course of his time on the high Court.2
But it is difficult to think of other Justices who changed significantly
while on the Court. William Rehnquist was conservative when he clerked
for Robert Jackson in the early 1950s and wrote memos urging the Justice
to vote to affirm “separate but equal.”3 Rehnquist was conservative when
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he was nominated to the Supreme Court by Richard Nixon in 1971 and
when he was elevated to Chief Justice by Ronald Reagan in 1986.4 He was
just as conservative when he left the Court in September 2005.5
I have heard some point to Sandra Day O’Connor and David Souter as
examples of Justices who significantly changed their ideologies while on
the Court. I think this is incorrect. Justice O’Connor’s views on issues
changed remarkably little over the time she was on the Court. For
example, on abortion, the only opposition to her nomination to the
Supreme Court came from anti-abortion groups.6 In her first abortion case,
she opposed strict scrutiny for abortion rights and urged that laws
regulating pre-viability abortions be allowed unless they imposed an undue
burden on women seeking abortions.7 She continued to adhere to this view
throughout her time on the Court.8 In her first case on the Establishment
Clause, she articulated the view that the government acts unconstitutionally
if it symbolically endorses religion.9 She never deviated from this view.10
There is no indication that Justice Souter has changed significantly
while on the Supreme Court. There just was very little known about his

BLACK AMERICA’S CENTURY-LONG STRUGGLE FOR EQUALITY UNDER LAW 605–07
(1977) (describing the memo Rehnquist wrote to Justice Jackson).
4
Joan Biskupic, Rehnquist Left Supreme Court with Conservative Legacy, USA
Today.com, Sept. 29, 2005, http://www.usatoday.com/news/washington/judicial/supreme
courtjustices/2005-09-04-rehnquist-legacy_x.htm.
5
Id.
6
See JOAN BISKUPIC, SANDRA DAY O’CONNOR: HOW THE FIRST WOMAN ON THE
SUPREME COURT BECAME ITS MOST INFLUENTIAL JUSTICE 78–80 (2005).
7
City of Akron v. Akron Ctr. for Reprod. Health, Inc., 462 U.S. 416, 453 (1983)
(O’Connor, J., dissenting), overruled by Planned Parenthood of Se. Pa. v. Casey, 505 U.S.
833 (1992).
8
See, e.g., Casey, 505 U.S. at 878–79.
9
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purpose of advancing religion violates the Establishment Clause); Van Orden v. Perry, 125
S. Ct. 2854, 2891 (2005) (O’Connor, J., dissenting) (determining that a six feet high, three
feet wide, Ten Commandments monument between the Texas State Capitol and the Texas
Supreme Court does not violate the Establishment Clause).
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ideology based on his prior service as a justice on the New Hampshire
Supreme Court.11
What is striking about Chief Justice Roberts and Justice Alito is that
everything in their records points in only one direction—the right. Each
has a paper trail on almost every hot-button issue that indicates that they
will be solid conservatives. Predictions are thus possible as to what their
presence on the Court will mean. That is the focus of this Article. Part I
offers these predictions. I intend for it to be entirely descriptive and I
believe that both liberals and conservatives will agree with this description.
Part II offers thoughts about what this will likely mean for political and
academic discourse in the years ahead.

I. PREDICTING THE FUTURE: WHERE WILL REPLACING O’CONNOR
WITH ALITO MAKE A DIFFERENCE?
It is possible to identify a number of areas where Justice O’Connor
was in the majority in 5–4 decisions and replacing Justice O’Connor with
Samuel Alito is likely to make a significant difference in constitutional
law.
A. Abortion Rights
Abortion rights now depend on two factors: a Justice who previously
has voted to overrule Roe v. Wade12 and the longevity of a Justice who is
eighty-six years old.
On the current Court there are only four solid votes to uphold Roe and
strike down most restrictions on abortion: Justices Stevens, Souter,
Ginsburg, and Breyer. At the same time, there are likely four solid votes to
overrule Roe: Chief Justice Roberts, and Justices Scalia, Thomas, and
Alito. Justices Scalia and Thomas, of course, have consistently voted to
overrule Roe.13 Chief Justice Roberts, as Deputy Solicitor General,
authored briefs urging the courts to overrule Roe.14 I find it hard to believe
that someone would sign such a brief, on such an important issue, without
believing that conclusion. Having read countless memos, briefs, and
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See, e.g., Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 979 (1992) (Scalia,
J., concurring in part and dissenting in part).
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See, e.g., Brief for the Respondent, Rust v. Sullivan, 500 U.S. 173 (1991) (Nos. 891391, 89-1392), 1990 WL 505725.
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articles written by John Roberts, I could not find a single instance in which
he ever supported constitutional protection for reproductive freedom.
There is even less doubt about Justice Alito’s views on abortion. In
applying for a position in the Department of Justice in 1985, Alito wrote:
[I]t has been an honor and source of personal satisfaction
for me to serve in the office of the Solicitor General during
President Reagan’s administration and to help to advance
legal positions in which I personally believe very strongly.
I am particularly proud of my contributions in recent cases
in which the government has argued in the Supreme Court
. . . that the Constitution does not protect a right to an
abortion.15
He urged the Reagan administration to devise a legal strategy to pursue
“the goals of bringing about the eventual overruling of Roe v. Wade and, in
the meantime, of mitigatingg [sic] its effects.”16 Justice Alito’s record as a
judge on the United States Court of Appeals for the Third Circuit reveals
that his judicial approach to abortion was consistent with the positions he
urged as a lawyer in the Justice Department. For example, in Planned
Parenthood of Southeastern Pennsylvania v. Casey,17 Judge Alito voted to
uphold provisions of a Pennsylvania law that restricted abortion, including
a requirement for spousal notification for married women’s abortions,18
which the Supreme Court later invalidated.19 The case offers a clear
contrast between Justices Alito and O’Connor because they came to
opposite conclusions on this issue.20 Even where Judge Alito voted to
strike down laws restricting abortions, he wrote separate concurring
opinions to make clear that he was doing so just because it was required by
Supreme Court precedent.21

_______________________________________________________
15

Ronald Regan Presidential Library, National Archives and Records Administration,
http://www.reagan.utexas.edu/alito (last visited Apr. 2, 2006) (click on “Alito, Samuel A.
OA 18576 Presidential Personnel Office of: Records Series XIII: SKC/SES Clearance
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Memorandum from Samuel A. Alito to The Solicitor General 8 (May 30, 1985) (on
file with the Capital University Law Review).
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947 F.2d 682 (3d Cir. 1991), aff’d in part, rev’d in part, 505 U.S. 833 (1992).
18
See id. at 719–27 (Alito, J., concurring in part and dissenting in part).
19
See Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992).
20
Compare Casey, 947 F.2d at 720–25 (Alito, J., concurring in part and dissenting in
part), with Casey, 505 U.S. at 844–69, 879–80.
21
See, e.g., Planned Parenthood of Cent. N.J. v. Farmer, 220 F.3d 127, 152 (3d Cir.
2000) (Alito, J., concurring).

652

CAPITAL UNIVERSITY LAW REVIEW

[34:647

Thus, if confronted with the issue of whether to overrule Roe v. Wade,
the current Court has four Justices who line up on each side. That leaves
Justice Anthony Kennedy. When he first voted on an abortion case, in
Webster v. Reproductive Health Services,22 Kennedy joined in a plurality
opinion by Chief Justice Rehnquist that urged rational basis review for
laws restricting abortion and thus effectively would have overruled Roe.23
It is notable that the other two Justices who joined this opinion, besides
Justice Kennedy, were Chief Justice Rehnquist and Justice Byron White,24
the two dissenters in Roe25 and consistent opponents of constitutional
protection for abortion rights.
In 1992, when the Court considered overruling Roe in Planned
Parenthood of Southeastern Pennsylvania v. Casey, Justice Kennedy
apparently initially voted to join with Chief Justice Rehnquist, and Justices
White, Scalia, and Thomas, but then changed his mind and cast the fifth
vote to uphold Roe.26 But in his most recent abortion opinion, Stenberg v.
Carhart,27 Justice Kennedy joined Chief Justice Rehnquist, and Justices
Scalia, and Thomas in dissent and wrote an opinion with an angry, even
bitter, tone lamenting the Court’s striking down a law restricting
abortion.28
So where is the current Court on abortion? Assuming that Justice
Kennedy will not abandon his vote in Casey, there are five Justices to
uphold Roe v. Wade: Justices Stevens, Souter, Ginsburg, Breyer, and
Kennedy. But there are five votes to allow much more in the way of
government restrictions of abortion: Chief Justice Roberts, and Justices
Scalia, Thomas, Alito, and Kennedy. For example, Stenberg v. Carhart
was 5–4, with Justice O’Connor in the majority,29 in striking down a
Nebraska law prohibiting certain abortion procedures.30 It is likely that the
Court will come to the opposite conclusion now.
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492 U.S. 490 (1989).
See id. at 513–22.
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See id. at 498–99.
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Roe v. Wade, 410 U.S. 113, 221 (1973) (White, J., dissenting).
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See GREENHOUSE, supra note 2, at 200–06.
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530 U.S. 914 (2000).
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See id. at 956–79 (Kennedy, J., dissenting); id. at 980 (Thomas, J., dissenting).
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See id. at 947 (O’Connor, J., concurring).
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Id. at 921–22 (plurality opinion).
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B. Affirmative Action
In Grutter v. Bollinger,31 a 5–4 decision with Justice O’Connor writing
for the majority,32 the Court ruled that colleges and universities have a
compelling interest in creating a diverse student body and that they may
use race as one factor, among many, to benefit minorities and enhance
diversity.33 The Court said that the “benefits [of diversity] are substantial”
and diversity “promotes ‘cross-racial understanding,’ helps to break down
racial stereotypes, and ‘enables [students] to better understand persons of
different races.’”34
There is every reason to believe that Justice Alito will come to an
opposite conclusion on this issue. As an attorney in the Justice
Department, Alito expressed disagreement with affirmative action and, in
fact, even for civil rights protection in the form of the reapportionment
decisions.35 Alito wrote, for example, that he was “particularly proud” of
his “contributions in recent cases in which the government has argued . . .
that racial and ethnic quotas should not be allowed.”36 The cases to which
Alito was referring did not involve “quotas” or “numerical set-asides,” but
various other forms of affirmative action.37 As a judge on the Third
Circuit, Judge Alito had a consistent record of voting against civil rights
plaintiffs. A group of Yale Law School professors and students who
reviewed all of Judge Alito’s decisions concluded that “[i]n the area of
civil rights law, Judge Alito consistently has used procedural and
evidentiary standards to rule against female, minority, age, and disability
claimants.”38 In twenty divided civil rights cases in which he participated
as a judge on the Third Circuit, Judge Alito voted against civil rights
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501, 516 (1986) (holding that numerical goals for hiring are permissible); Wygant v.
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39

protections in seventeen, or 85%. Indeed, apart from affirmative action,
the shift from Justice O’Connor to Justice Alito is likely to make a major
difference in sex discrimination cases, where Justice O’Connor
overwhelmingly sided with plaintiffs alleging discrimination and Judge
Alito with the defendants.
Few, I think, would disagree that there are now five votes on the
Court—Chief Justice Roberts, and Justices Scalia, Kennedy, Thomas, and
Alito—to overrule Grutter and abolish affirmative action in higher
education. Lest there be doubts about Justice Kennedy here, it must be
remembered that he has voted against affirmative action in every case
raising the issue since he joined the Supreme Court.40
C. Death Penalty
In recent years, the Court has overturned death sentences for
ineffective assistance of counsel. Justice O’Connor played a crucial role in
these decisions.
In Wiggins v. Smith,41 the Court found that the failure of the defense
attorneys to investigate or present evidence of the defendant’s
mistreatment as a child constituted ineffective assistance of counsel.42 In a
7–2 decision, with Justice O’Connor writing for the Court and only
Justices Scalia and Thomas dissenting,43 the Court held that the American
Bar Association standards for the defense function and for handling capital
cases reflect the minimum requirements for defense lawyers.44 The Court
noted the requirement for investigating a capital defendant’s childhood for
possible mitigating evidence and concluded that the failure to do so was
ineffective assistance of counsel.45
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See id. at 535.
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Id. at 513.
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See id. at 535–36.
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Most recently, in Rompilla v. Beard, the Court held that the failure of
the defense attorneys to read the files from the defendant’s prior conviction
and to investigate possible abuse and mental retardation of the defendant
also amounted to ineffective assistance of counsel.47 Justice Souter wrote
the opinion for the Court, joined by Justices Stevens, O’Connor, Ginsburg,
and Breyer.48 The case reinforced the Court’s holding two years ago in
Wiggins that courts must closely examine the performance of defense
counsel in capital cases. Rompilla did not involve incompetent attorneys
who slept through the trial. The lawyers had provided a diligent defense,
including interviews of family members.49 But the Court stressed that the
attorneys knew that the prosecutor would rely on the prior conviction as an
aggravating factor in sentencing and that the failure to read that file, and
thus to gain crucial rebuttal evidence, was ineffective assistance of
counsel.50
Rompilla provides an easy way to compare Justice O’Connor and
Judge Alito because Judge Alito wrote the opinion for the Third Circuit
that the Supreme Court reversed.51 The difference reflects a significant
divergence in their attitudes toward finding ineffective assistance of
counsel in capital cases and reversing death sentences.
In July 2001, Justice O’Connor gave a speech in which she declared:
“‘If statistics are any indication, the system may well be allowing some
innocent defendants to be executed.’”52 She stated: “‘Serious questions are
being raised about whether the death penalty is being fairly administered in
this country.’”53 She noted that in the prior year, “six death row inmates
were exonerated, bringing the total to 90 since 1973.”54 Justice O’Connor
criticized the fact that “only nine of the 40 states with the death penalty
have systems to allow for DNA testing after conviction.”55 She noted that
in Texas in the prior year, “those who were represented by appointed
defense attorneys were 28 percent more likely to be convicted than . . .
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545 U.S. 374 (2005).
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Editorial, Justice O’Connor on Executions, N.Y. TIMES, July 5, 2001, at A16.
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Id.
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those who had retained their own attorneys; if convicted, they also were 44
percent more likely to be sentenced to death.”56 She stated: “‘Perhaps it’s
time to look at minimum standards for appointed counsel in death cases
and adequate compensation for appointed counsel when they are used.’”57
After Justice O’Connor gave this speech, she was in the majority in
Wiggins v. Smith and Rompilla v. Beard in finding ineffective assistance of
counsel in capital cases. She was in the majority in Atkins v. Virginia,58
where the Court invalidated the death penalty for the mentally retarded, in
part because of concerns over the risk of executing innocent individuals.59
Undoubtedly, these views reflect Justice O’Connor’s experience as a
Justice dealing with death penalty cases. Contrary to what I stated earlier
about Justices rarely changing while on the bench, the death penalty may
be one area where there is a transformation as Justices see case after case
where there was grossly deficient performance by counsel. Justice
Blackmun expressed this most forcefully when, near the end of his time on
the Court, he wrote:
From this day forward, I no longer shall tinker with the
machinery of death. For more than 20 years I have
endeavored—indeed, I have struggled—along with a
majority of this Court, to develop procedural and
substantive rules that would lend more than the mere
appearance of fairness to the death penalty endeavor.
Rather than continue to coddle the Court’s delusion that
the desired level of fairness has been achieved and the
need for regulation eviscerated, I feel morally and
intellectually obligated simply to concede that the death
penalty experiment has failed.60
At the very least, John Roberts and Samuel Alito do not have the
experience with death penalty cases that would lead them to have the
understanding that Justices O’Connor and Blackmun came to acquire. Nor
is there anything in their records to predict that they will gain this
perspective.

_______________________________________________________
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It should be noted that there are areas where the shift from Justice
O’Connor to Justice Alito will not change results in the death penalty area.
For example, in Roper v. Simmons,61 the Court ruled 5–4 that the death
penalty for crimes committed by juveniles is cruel and unusual
punishment.62 But Justice Kennedy, not Justice O’Connor, was the fifth
vote with Justices Stevens, Souter, Ginsburg, and Breyer.63 Thus, the
recent changes in the Court do not put this ruling in jeopardy.
D. Federalism
When historians look back at the Rehnquist Court, without a doubt
they will say that its greatest changes in constitutional law were in the area
of federalism. Over the past decade, the Supreme Court has limited the
scope of Congress’s powers and has greatly expanded the protection of
state sovereign immunity. Virtually all of these decisions were by a 5–4
margin, with the majority comprised of Chief Justice William Rehnquist
and Justices Sandra Day O’Connor, Antonin Scalia, Anthony Kennedy,
and Clarence Thomas. If John Kerry had won in November 2004 and had
appointed the replacements for Chief Justice Rehnquist and Justice
O’Connor, these federalism decisions likely would have been overruled.
But with two Bush picks for the high Court, these doctrines almost
certainly will remain and expand in the years to come.
Justice O’Connor was in the majority in virtually every federalism case
limiting Congress’s powers and protecting state sovereignty.64 However,
in recent years, she joined with Justices Stevens, Souter, Ginsburg, and
Breyer in holding that Congress could authorize suits against state
governments under some important federal civil rights statutes. In its most
recent sovereign immunity decisions, the Court allowed suits against states
under federal laws. In Nevada Department of Human Resources v.
Hibbs,65 the Court allowed suits against states for violations of the family
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543 U.S. 551 (2005).
Id.
63
Id. at 554.
64
See, e.g., United States v. Morrison, 529 U.S. 598, 600 (2000) (invalidating a
provision of the Violence Against Women Act that allowed victims of gender-motivated
violence to sue in federal court); Printz v. United States, 521 U.S. 898, 900 (1997)
(declaring unconstitutional a federal law that required state and local law enforcement
personnel to conduct background checks before issuing permits for firearms); United States
v. Lopez, 514 U.S. 549, 550 (1995) (striking down a federal law that prohibited guns within
1,000 feet of schools); New York v. United States, 505 U.S. 144, 146–47 (1992) (striking
down a federal law that required states to clean up their low-level nuclear wastes).
65
538 U.S. 721 (2003).
62
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leave provisions of the Family and Medical Leave Act. In Tennessee v.
Lane,67 the Court held that states may be sued pursuant to Title II of the
Americans with Disabilities Act for discriminating against people with
disabilities with respect to access to the courts.68 Whether these decisions
will survive is uncertain. Hibbs was a 6–3 decision, with Justices
Rehnquist and O’Connor in the majority;69 Lane was 5–4, with Justice
O’Connor in the majority.70 In Central Virginia Community College v.
Katz,71 the Court held 5–4 that Congress constitutionally authorizes suits
against states in bankruptcy court.72 Again, Justice O’Connor was in the
majority.73
There is every reason to believe that Justice Alito will be much more
conservative than Justice O’Connor with respect to issues of federalism.
As an attorney in the Justice Department, Alito expressed very narrow
views about Congress’s ability to adopt legislation to protect health and
safety. For example, in 1986, Congress passed the Truth in Mileage Act,74
which protected consumers who buy used cars by making odometer fraud
by dishonest car dealers more difficult.75 Alito, as an attorney in the
Justice Department, urged President Reagan to veto the bill “because it
violates principles of federalism.”76 He said that “it is the States, and not
the federal government, that are charged with protecting the health, safety,
and welfare of their citizens.”77 President Reagan rejected this advice and
signed the bill. Even the most restrictive Supreme Court decisions
concerning Congress’s power to regulate commerce allow for regulating
the instrumentalities of interstate commerce.78
On the Third Circuit, Judge Alito’s opinions reflect these strong
federalist views. For example, in Chittister v. Department of Community
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Id. at 994.
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Id. at 993.
74
Truth in Mileage Act of 1986, Pub. L. No. 99-579, 100 Stat. 3309 (repealed 1994).
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Id. § 2(a).
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Memorandum from Samuel A. Alito, Jr. to Peter J. Wallison, Counsel to the
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and Economic Development, Judge Alito wrote the opinion holding that
state governments cannot be sued for violating the Family and Medical
Leave Act.80 Justice O’Connor was in the majority in Hibbs, which came
to the opposite conclusion. In United States v. Rybar,81 Judge Alito
dissented and argued that a federal law that banned the transfer of machine
guns was unconstitutional.82 The majority on Judge Alito’s court,83 and
other Circuits across the country, upheld the law.84
Samuel Alito is thus much more likely than Justice O’Connor to
restrict Congress’s ability to authorize suits against state governments and
to enact regulatory laws. Because Justice O’Connor was the fifth vote in
recent cases rejecting limits on Congress’s power, this is an area where
major changes in the law are likely.85
E. Presidential Power
In January 2006, I was invited by the Democratic staff to the Senate
Judiciary Committee to testify against Samuel Alito. I decided to focus on
one area: separation of powers and specifically checks and balances on
executive power. No area of constitutional law is likely to be more
important in the years ahead than constitutional challenges to claims of
broad executive authority. In recent years, the Bush administration has
claimed unprecedented executive power, including the authority to detain
American citizens apprehended in the United States as enemy
combatants;86 the power to engage in warrantless eavesdropping of
conversations and electronic communications by American citizens with
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those in foreign countries; the ability to detain enemy combatants
indefinitely in Guantanamo Bay, Cuba without due process;88 and the
power to authorize torture of individuals.89
I explained that the crucial issue was whether Samuel Alito is likely to
examine the claims of executive power critically or whether he is likely to
be a virtual rubber stamp approving executive actions. What is striking
about Justice Alito’s record is that every available indication of his
views—his memos as a Justice Department lawyer, his speeches, and his
judicial opinions—points in one direction: Justice Alito is likely to be
extremely deferential to claims of executive power and very unlikely to
enforce needed checks and balances. I carefully reviewed Justice Alito’s
record and I could find no indication where he wrote a memo, gave a
speech, or authored a judicial opinion favoring limits on executive power.
Justice Alito’s writings, speeches, and opinions indicate that his
confirmation to the Supreme Court will shift the Court’s balance toward
potentially dangerous deference to executive power. In this, like every
area, the contrast to Justice O’Connor is crucial in assessing the impact of
Justice Alito’s confirmation. Justice O’Connor, for example, in rejecting
the Bush administration’s position that it could detain enemy combatants
without due process, declared that even “a state of war is not a blank check
for the President when it comes to the rights of the Nation’s citizens.”90
Similarly, Justice O’Connor voted with the majority in holding that federal
courts had jurisdiction to hear the habeas corpus petitions brought by
detainees held in Guantanamo Bay, Cuba.91
But there is nothing in Justice Alito’s record to suggest his recognition
of the need for limits on executive power. Prior to becoming a judge,
Justice Alito worked exclusively in the executive branch of government, in
the United States Department of Justice: as an Assistant United States
Attorney, as Assistant Solicitor General, as Deputy Assistant Attorney
General in the Office of Legal Counsel, and as a United States Attorney.
In these capacities, he repeatedly expressed the need for expansive,
unchecked executive power.
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For example, as an Assistant Solicitor General, Alito addressed the
question whether high-ranking executive officials should have absolute
immunity from lawsuits claiming that they authorized the illegal,
warrantless wiretapping of American citizens thought to present domestic
threats to national security. In 1972, the United States Supreme Court
unanimously ruled that the President could not authorize such warrantless
electronic surveillance.92 After this decision, individuals who were
subjected to illegal wiretapping sued the Attorney General and other
executive branch officials.93 Alito, who was working in the Justice
Department at the time, wrote a memo saying that he believed that those
responsible were protected by absolute immunity.94 He declared: “I do not
question that the Attorney General should have this [absolute]
immunity . . . .”95 The United States Supreme Court rejected this position
and declared in words that seem quite important today: “The danger that
high federal officials will disregard constitutional rights in their zeal to
protect the national security is sufficiently real to counsel against affording
such officials an absolute immunity.”96
Justice Alito’s views about executive power are reflected in other
writings from his time at the Justice Department. For instance, he wrote a
memorandum urging that the President issue statements when signing bills
so that presidential views, and not legislative history, could be used in
interpreting statutes.97 Alito’s clearly stated objective was to shift power
from the legislature, whose legislative history often guides statutory
interpretation, to the executive branch.98 He said that his goal was to give
the Executive “the last word” on issues of statutory interpretation and to
“increase the power of the Executive to shape the law.”99
Alito has given a number of speeches in which he advocated expansive
executive powers. For example, in a 1989 speech, Alito sharply criticized
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the Supreme Court’s decision in Morrison v. Olson, upholding the
constitutionality of the federal law providing for an independent counsel.101
The Supreme Court, in a 7–1 decision, recognized the need for Congress to
create an independent counsel to investigate wrong-doing by the President
and high level executive officials.102 Alito, in his speech, strongly
disagreed and characterized Justice Scalia’s lone dissent as “brilliant.”103
In other words, Alito rejected the need for checks and balances and sided
with Justice Scalia’s dissent that favored broad executive power.
In a speech to the Federalist Society in 2001, Judge Alito expressed his
view that “the theory of the unitary executive . . . best captures the
meaning of the Constitution’s text and structure.”104 He explained that
under this theory, “all federal executive power is vested . . . in the
President” and “a vigorous executive is needed.”105 This theory would
significantly increase presidential power and greatly limit the ability of
Congress to impose checks on it. As its advocates explain, “The practical
consequence of this theory is dramatic: it renders unconstitutional
independent agencies and counsels to the extent that they exercise
discretionary executive power.”106 This theory requires all executive tasks
to be under presidential control and rejects most limits on presidential
power.107 The fact that Justice Alito champions the unitary executive
theory is a strong indication that as a Justice he will be a consistent vote for
executive power.
On the Third Circuit, Judge Alito did not have the occasion to deal
directly with issues of presidential power. But Judge Alito repeatedly had
to deal with cases involving the conflict between executive, law
enforcement power and individual rights. Judge Alito consistently ruled
against individuals and in favor of government powers. For example, in
Doe v. Groody,108 Judge Alito dissented from a decision that allowed a
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woman and her ten-year-old daughter to receive money damages after they
were strip-searched by police who were executing a search warrant
unrelated to these two individuals.109 Judge Alito sided with the police and
would have precluded any recovery for the injured individuals.110
On some occasions, Judge Alito dissented from en banc decisions on
his court protecting individual freedoms from government power. For
example, Judge Alito dissented from a 9–2 decision of the Third Circuit
holding that notice must be sent by mail to the place where a person is
being held111 and from a 10–1 decision determining that notice must be
reasonably calculated to actually reach the person whose property is being
seized.112
F. Separation of Church and State
The Establishment Clause of the First Amendment and its separation
of church and state doctrine is the area where change is most certain. For
many years, the Court has been divided 5–4 as to the meaning of the First
Amendment’s prohibition against the government enacting laws respecting
the establishment of religion. For over three decades, the majority of the
Court has applied the three-part test articulated by the Supreme Court in
Lemon v. Kurtzman,113 which provides that the government violates the
Establishment Clause if it acts with the purpose of advancing religion, if its
actions have the effect of advancing or inhibiting religion, or if there is
excessive government entanglement with religion.114 Using this test, the
Court has limited government aid to parochial schools,115 prohibited
government-sponsored prayers in public schools,116 and prevented
government endorsement of religion.117 As recently as June 2005, the
Court, in a 5–4 decision, reaffirmed this test and used it to declare
unconstitutional a Ten Commandments display that was motivated by a
government’s desire to advance religion.118
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Conservative Justices, however, have repeatedly urged the overruling
of the Lemon test in favor of allowing far more government support for
religion. Justice Scalia, for example, has been particularly emphatic in
urging the overruling of Lemon. Over a decade ago, he objected to the
Court using the Lemon test and wrote: “Like some ghoul in a late-night
horror movie that repeatedly sits up in its grave and shuffles abroad, after
being repeatedly killed and buried, Lemon stalks our Establishment Clause
jurisprudence once again, frightening the little children and school
attorneys of Center Moriches Union Free School District.”119
Justice Thomas would go even further. He has argued that the
Establishment Clause of the First Amendment should not be applied to
state and local governments at all.120 Almost sixty years ago, the Supreme
Court unanimously held that the Establishment Clause, like almost all of
the other provisions in the Bill of Rights, applies to state and local
governments.121 Justice Thomas is the only Justice in all of this time to
disagree.
On several occasions in recent years, Justice Thomas has urged the
Court to overrule Everson v. Board of Education and hold that the
Establishment Clause does not apply to state and local governments.122
From this perspective, a state could declare itself to have an official
religion. A cross could be placed atop a state capitol or a city hall.
Schools could institute official prayer and Bible reading in their schools
and give unlimited aid to parochial schools.
Although the Court had nowhere near a majority to take this view,
there were four Justices—Chief Justice Rehnquist, and Justices Scalia,
Kennedy, and Thomas—who would overrule the Lemon test and replace it
with an approach where the government would violate the Establishment
Clause only if it literally established a church or coerced religious
behavior. The implications of this can be seen in positions that these four
Justices have taken in cases in which Justice O’Connor was the fifth vote
for the majority coming to a contrary result.
For example, these four Justices have taken the view that the
government should be able to give aid to parochial schools even if it is used
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for religious instruction, so long as the government does not discriminate
among religions. In Mitchell v. Helms,123 Justice Thomas wrote a plurality
opinion joined by Rehnquist, Scalia, and Kennedy, stating that the
government should be able to give aid to parochial schools that may be
used for religious education.124 The other five Justices rejected this
position and the conclusion that emerged was that the government may
give instructional equipment to parochial schools so long as it is not used
for religious instruction.125
Another example concerns religious symbols on government property.
Five Justices—Stevens, O’Connor, Souter, Ginsburg, and Breyer—take the
view that the government may not place symbols on government property
if the reasonable observer would see the government action as a symbolic
endorsement of religion.126 Most recently, these five Justices were the
majority in a 5–4 decision to declare unconstitutional a display of the Ten
Commandments in county buildings that was clearly motivated by a desire
to advance religion.127 But four Justices—Chief Justice Rehnquist, and
Justices Scalia, Kennedy, and Thomas—would not limit the government’s
ability to display profoundly religious symbols even in a manner that
clearly endorses religion. This was clearly expressed in Chief Justice
Rehnquist’s plurality opinion in Van Orden v. Perry,128 which was joined
by Justices Scalia, Kennedy, and Thomas.129
Simply stated, Justice O’Connor was the consistent fifth vote to
continue an approach to the Establishment Clause of the First Amendment
that has been followed for over a half century. But both Chief Justice
Roberts and Justice Alito are very likely votes to overrule the Lemon test
and join with Justices Scalia, Kennedy, and Thomas in adopting a view
that the government violates the Establishment Clause only if it literally
establishes a church or coerces religious participation.
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As Deputy Solicitor General, John Roberts co-authored two briefs
urging the overruling of Lemon v. Kurtzman.130 There is no indication that
these briefs do not also reflect his personal views. Both briefs expressly
urged the overruling of the Lemon test and that the Court adopt the view
that a violation of the Establishment Clause occurs only if a government
literally establishes a church or coerces religious participation.131
There is every reason to believe that Justice Alito takes the same view.
As a judge on the Third Circuit, he consistently voted in favor of greatly
relaxing the Establishment Clause. For instance, in ACLU of New Jersey v.
Black Horse Pike Regional Board of Education,132 Justice Alito dissented
and would have allowed student-delivered prayers at public school
graduations.133 Similarly, he consistently voted to allow religious symbols
on government property.134 Thus, there clearly seems to be five votes to
overrule the Lemon test and five votes to defer to governments’ ability to
advance religion through religious symbols on government property, aid to
religious schools, and practices such as prayers in schools.

II. WHAT NOW?
If you are conservative and reading this article, you probably feel
triumphant. The conservative revolution is about to happen in all of these
areas, the places where conservatives care the most about constitutional
change. If you are liberal and reading this article, it confirms a depressing
reality: we are on the verge of a major change to the right by the Supreme
Court. And it is not as if the Rehnquist Court was progressive.135
Where do liberals go from here? I have no good answers. I think now
is the time for careful thought about a strategy. Republicans did a
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masterful job of planning a long-term strategy for capturing the federal
courts and they have succeeded. Progressives need to do the same. There
need to be conferences and conversations to get this started.
Some components of this must be the following. First, there must be
attention to those areas where a conservative Court might be sympathetic
to protection of rights and those where it will be hostile. For example, in
recent years, conservatives often have been more protective of free speech
rights than liberals.136 Thus, one area pointedly omitted from the above list
of likely changes is freedom of speech. Perhaps other constitutional claims
might be reconceived as speech issues to have a greater chance of success.
Second, there must be even more attention to which cases are worth
taking to the Supreme Court given its ideological composition. Of course,
though, often it is not the lawyer’s choice. In criminal cases, for example,
losing criminal defendants understandably want to try to have their case
heard. Even in civil cases, clients may want to try for Supreme Court
review even if the odds of success are low.
Third, there must be attention to looking to other forums for success.
State courts will need to be the focus in many areas of constitutional law.
The problem, of course, is that it is far more inefficient to litigate in fifty
states than in the federal system. Also, many state courts are just as
conservative, if not more so, than the federal courts.
Fourth, there must be attention to looking to legislatures—to Congress
and to state legislatures. Here, too, it is important not to overstate.
Protection of minorities, prisoners, and criminal defendants is unlikely to
come through the legislative process.
Fifth, professors must write scholarship criticizing Supreme Court
decisions and justifying the legitimacy of more liberal outcomes. This
scholarship is the essential foundation for a future more progressive
Supreme Court. There is no doubt that the conservative scholarship of the
1970s has been the intellectual foundation for the conservative Court of
today.
Sixth, Democrats must win elections. I end where I began: imagine if
Al Gore had been elected in 2000 or John Kerry in 2004, and one of these
two Democrats had selected the replacements for Chief Justice Rehnquist
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and Justice O’Connor. Think how different constitutional law would be
for decades to come.

