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INTRODUCTION
Through the 1990s and into the turn of this century, methamphetamine
abuse in the United States increased at a steady rate.1 At the same time
there were between 106.5 and 144.1 metric tons of uncut
methamphetamine available in the United States.2 This staggering statistic
is a consequence of methamphetamine’s sprawling infiltration into the
Central and Midwestern States.3 Most methamphetamine laboratories in
the United States are mobile, well-hidden, and extremely hazardous.4
Consequently, the production of methamphetamine threatens even those
who operate under the illusion that they are far removed from the crisis.
In response to this national epidemic, the federal government
established a new class of drugs.5
Classifying methamphetamine
precursors as “scheduled listed chemical products,” federal law now limits
the quantity of precursors that may be sold to individuals and creates
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storage and record keeping requirements for these items.6 The federal
government’s half-hearted attempt to regulate methamphetamine
precursors has been met with limited success.7 However, history reveals
that when it comes to solutions with built-in loopholes, any success
enjoyed is likely to be short lived.8
This comment argues that as an alternative to establishing a new
category of drugs, restricting the sale of methamphetamine precursors to
prescription-only purchases would more effectively combat the illicit
production of methamphetamine. Part I affords a background on the
evolution of the methamphetamine problems that plague the nation today.
Part II provides an overview of current laws aimed at preventing
methamphetamine manufacturing and production. Part III examines how
past legislative efforts aimed at fighting methamphetamine manufacturing
and abuse have been circumvented by those involved with the illicit
production of methamphetamine and how the same fate threatens current
legislation. Finally, Part IV addresses state authority to enact laws to
control dangerous drugs and balances chemical control of
methamphetamine precursors against legitimate interests.

I. THE BIRTH OF AN EPIDEMIC
The stimulant effect of amphetamines was popularly recognized in
1930.9 This effect was exploited in World War II by Allied, German, and
Japanese forces as soldiers were routinely supplied methamphetamine to
keep them alert for longer periods of time.10 Shortly after the war,
methamphetamine was commercially available as the active ingredient in
Methedrine inhalers, and was also marketed as an over-the-counter appetite
suppressant.11 By 1959 wide spread abuse of these products resulted in the
restriction of such sales.12 Methamphetamine was classified as a Schedule
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II controlled substance under the Controlled Substances Act of 1970.13
Despite these efforts to restrict methamphetamine abuse, the illicit use of
methamphetamine continued to gain momentum.14
A. Effects of Methamphetamine Abuse
The physical effects of small doses of methamphetamine include
increased heart rate, raised body temperature, and appetite suppression.15
Those who abuse methamphetamine on a larger scale sometimes go on
sleepless binges for up to ten days at a time.16 Long-term users risk severe
adverse health effects including stroke and heart arrhythmias.17
Emotional effects associated with methamphetamine abuse include
paranoia, hallucinations, and inflated confidence, all of which lead to
aggressive behavior.18 In extreme cases users are plagued by drug-induced
psychosis.19 Long-term abuse of methamphetamine significantly alters
brain chemistry, which results in disruption of physical control and
emotional pleasure.20
B. Methamphetamine Manufacturers
Early illicit manufacturing of methamphetamine is attributed to West
Coast biker gangs such as the Hell’s Angels.21 Today, roughly threequarters of illicit methamphetamine consumed in the United States is
produced in super labs run by Mexican gangs and drug cartels.22 Super
labs are capable of producing over ten pounds of methamphetamine in a
single cycle.23 The remaining quarter of illicit methamphetamine comes
from small toxic labs, which constitute the vast majority of laboratories
seized in the United States.24
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The popularity of small toxic labs grew as methamphetamine
producers discovered simple synthetic routes using readily obtainable
ingredients.25 Despite the limited capability of producing only one to four
ounces of methamphetamine per production cycle,26 the cumulative
quantity of methamphetamine produced by small toxic labs is
overwhelming. In 2004, 10,015 small toxic labs were seized.27 These labs
were capable of producing anywhere from 10,015 to 40,060 ounces of
methamphetamine per production cycle, the equivalent of as many as two
hundred fifty super labs.28
C. Methamphetamine Synthetic Routes
Small toxic labs have caused methamphetamine abuse to be addressed
in a different manner than the abuse of other controlled substances. Unlike
other commonly abused drugs such as cocaine and heroin,
methamphetamine can be easily manufactured with common household
products by those with little to no formal chemical education.29 Rather
than originating outside of the United States, illicit methamphetamine can
be inconspicuously manufactured next door.30 This makes the task of
combating methamphetamine abuse unique in that it must be fought on two
fronts. Both the abuse and the manufacturing must be addressed
individually for an effective response.
Despite Drug Enforcement Administration (DEA) estimates that there
are roughly 300 different ways to manufacture methamphetamine,31 a large
majority of laboratories seized are variations of just three manufacturing
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methods.32 All methamphetamine manufacturing methods require the use
of a precursor.33 The term “precursor” is defined as “a substance—which
the Attorney General has found to be and by regulation designated as being
the principal compound used . . . in the manufacture of a controlled
substance” and “which is an immediate chemical intermediary used or
likely to be used in the manufacture of such controlled substance.”34 The
term is sometimes used broadly, but for the purposes of this paper the term
“precursor” will be limited to describing those compounds necessary to
manufacture methamphetamine irrespective of the synthetic route chosen.
These compounds include phenyl-2-propanone (P2P), ephedrine, and
pseudoephedrine.35 Commercial availability in cold medications makes
ephedrine and pseudoephedrine attractive to a vast majority of
methamphetamine producers, or “cooks.”36
Initially, illicit methamphetamine was manufactured by biker gangs
who employed the P2P method.37 In 1980, the DEA successfully managed
to deter this manufacturing method by classifying P2P as a Schedule II
controlled substance.38 Consequently, the P2P method is only employed
by roughly three percent of modern clandestine laboratories.39
After the scheduling of P2P, the red phosphorus method replaced the
P2P method as the most common type of methamphetamine laboratory
seized in the United States.40 Widespread popularity of the red phosphorus
method can be attributed to its low maintenance character as well as the
ease of obtaining necessary chemicals to complete the reaction.41 Rather
than requiring the use of a Schedule II controlled substance as a precursor,
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a synthesis using the red phosphorus method can be completed with the use
of either ephedrine or pseudoephedrine.42 Other ingredients generally
include iodine, red phosphorous, and a solvent.43 Common sources of
these ingredients include iodine tinctures, a book of matches for
phosphorous and common sources of organic solvents include brake
cleaner, camping fuel, paint thinner, and lighter fluid.44
The Birch Reduction method45 of manufacturing methamphetamine is
another popular synthetic route of modern day methamphetamine cooks.46
Like the red phosphorus method, either ephedrine or pseudoephedrine may
be used as precursors.47 This method also requires the use of lithium
metal, an organic solvent and the ingredient that poses the greatest harm,
anhydrous ammonia.48 Lithium metal is often times obtained from
batteries and the same solvent sources listed for the red phosphorus
method.49 In order to obtain anhydrous ammonia, it is typical for
methamphetamine cooks to steal ammonia from large storage tanks on
farms and then store it in emptied fire extinguishers.50
D. Dangers Associated with Clandestine Methamphetamine Laboratories
Safety in a clandestine laboratory is rarely, if ever, a primary concern
of those who operate it.51 Many risks emerge because each method
requires the use of a flammable solvent as well as the application of heat at
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some juncture in the synthesis.52 In addition, a number of other primary
ingredients become perilous when handled by the untrained.53 Harms
generated by methamphetamine laboratories are generally classified
according to three categories: “physical injury from explosions, fires,
chemical burns, and toxic fumes;” child endangerment; and environmental
hazards.54
Physical injury associated with illicit methamphetamine laboratories is
frequently caused by the misuse of anhydrous ammonia.55 The low boiling
point of ammonia makes it particularly susceptible to explosion if handled
improperly.56 When a compound boils, it expands, causing pressure inside
a closed container to build.57 Proper anhydrous ammonia storage tanks are
equipped with release valves which prevent pressure from building inside
the container.58
Because anhydrous ammonia is commercially unavailable to the
general public, it is typically stolen in order to manufacture
methamphetamine.59 Common containers used to store stolen ammonia are
propane tanks used for gas grills and empty fire extinguishers.60 Both lack
the safety features present in approved ammonia containers.61 As a result,
pressure continually builds inside the containers and eventually leads to
failure of the container itself.62 The consequence is the subsequent violent
release of ammonia.63 Exposure to anhydrous ammonia can cause severe
chemical burning of both the skin and respiratory system.64
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The flammable liquids used to manufacture methamphetamine produce
hazardous gas and present explosion hazards.65 The presence of flammable
liquids and hazardous gases place laboratory operators, first responders,
and anyone else in close proximity to a methamphetamine laboratory in
danger.66 In areas where methamphetamine laboratories are prevalent,
hospitals report that many of burn victims were injured in a
methamphetamine-related explosion or fire.
Methamphetamine laboratories can be accurately described as
miniature toxic waste sites. This is clearly indicated by the dozens of first
responders who are injured by fires, explosions, and chemicals
encountered while investigating clandestine laboratories.67 For example, in
2003 six volunteer fire fighters suffered severe burns while fighting a blaze
caused by an illicit methamphetamine laboratory.68 One of the volunteers
was overcome by the chemicals which burned his lungs and chest.69
One of the most harmful consequences of the effects of
methamphetamine manufacturing is the victimization of children.70 Such
is the case when young children are found playing on the floor of a
methamphetamine laboratory where toxic synthetic residue deposits.71
Infants and toddlers under the care of methamphetamine manufacturers are
incapable of removing themselves from harmful laboratory conditions.72
Consequently, children found in small toxic labs are reported to have
internal methamphetamine levels equal to or greater than that of adults
who abuse the drug.73
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Children in and around these illicit laboratories are also subject to
particularly atrocious harms brought about as a result of neglect.74 Often,
the children of parents who manufacture methamphetamine fall second in
priority to their parents’ addiction.75 For example, upon seizing a small
toxic lab in Sacramento, officers discovered a two-year-old girl with open
wounds on her face.76 It was later discovered that the toddler’s wounds
were the consequence of untreated cockroach bites.77
Illicit methamphetamine laboratories present severe environmental
hazards when toxic chemicals used to produce the drug are dumped into
streams and sewage systems.78 The task of cleaning laboratory remnants
also frequently force law enforcement agencies to stretch already
overextended budgets.79 The financial burden on local law enforcement
agencies for cleaning the obvious hazards that a methamphetamine
operation leaves behind is $2,500 to $10,000 for a small toxic lab and as
much as $150,000 for a super lab.80
While the severity of long-term effects of such improper disposal is not
clear, the direct results are evident. Such is demonstrated through the cases
of unsuspecting tenants of former methamphetamine laboratories. When
local law enforcement agencies “cleanup” homes where methamphetamine
laboratories were once maintained, that does not necessarily mean that the
homes are then safe for residential occupancy.81 For the fortunate,
achieving that state requires everything from scrubbing and sealing drywall
to scouring septic tanks.82 In extreme cases, however, removing drywall
and floors is insufficient and the structure must be demolished.83 Of
course, these steps will only be taken if subsequent occupants are aware of
the structure’s former use. In parts of the country, homes “can change
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hands repeatedly without anyone knowing about their potentially
poisonous past.”84
Those exposed to methamphetamine laboratories risk chemical burns
to their skin and mucous membranes, seizures, kidney failure,
gastrointestinal toxicity, and liver damage.85 One case in Hamilton
County, Ohio left a woman and her three children with coughing spasms
and nosebleeds for four months after moving out of their home, which was
a former methamphetamine laboratory.86 The woman’s five-month-old
child, who was not yet born while the family occupied the former
laboratory, also exhibited signs of methamphetamine exposure.87 Despite
the fact that she disposed of clothes, toys and other personal items, her
pediatrician informed her that her child’s symptoms were likely due to
cross contamination.88

II. INTERDICTION EFFORTS
Over the past several years, states have devised a unique manner by
which to address the nation’s methamphetamine epidemic.89 The solution
has been to mandate sales restrictions for over-the-counter precursors.90
Following the implementation of this new approach by several states, the
federal government passed legislation that parallels the states’ approach
and which serves as the default rule for states with less stringent laws than
the federal legislation.91
A. Oklahoma Takes a Stand
The federal government credits Oklahoma’s law restricting the sale of
methamphetamine precursors with the initiation of national trends in the
reduction of methamphetamine laboratory incidents.92
Title 63 of
Oklahoma Statute section 2-212 classifies pseudoephedrine as a Schedule
V controlled substance. The statute limits the sale of pseudoephedrine to
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those transactions “under the supervision of, a licensed pharmacist or a
registered pharmacy technician.”93 Further, those engaged in such
transactions must provide state-issued identification and sign a log book
that has been approved by the Oklahoma Bureau of Narcotics and
Dangerous Drugs Control.94 The log must include the date of the
transaction, the name of the purchaser, number of the state-issued
identification and state from which it is issued, the name of the seller,
identify the product sold, and the quantity of product sold.95
By enacting its methamphetamine precursor restriction law, Oklahoma
became the first state in the nation to limit the purchase of
pseudoephedrine in over-the-counter cold remedies.96 However, despite
being classified as a Schedule V controlled substance, the Oklahoma
statute does not require that consumers first obtain a prescription before
purchasing pseudoephedrine.97 In large part, so long as consumers
purchase quantities within the specified transaction limits, no prescription
is needed in order to obtain pseudoephedrine.98
B. The Federal Government’s Response
The federal government’s response to the nation’s rising
methamphetamine problem was to amend the Controlled Substances Act in
a manner similar to Oklahoma’s statute.99 The Combat Methamphetamine
Epidemic Act of 2005 (CMEA)100 took full effect on September 30,
2006.101 While initially introduced as an independent bill, the CMEA was
ultimately enacted as Title VII of the USA PATRIOT Improvement and
Reauthorization Act of 2006.102 The CMEA consists of five subtitles.103
These subtitles are intended to restrict the sale of necessary ingredients to
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make methamphetamine, create a new DEA classification for
methamphetamine precursors, enhance international enforcement against
methamphetamine trafficking, grant assistance to regions most affected by
methamphetamine, and enhance criminal penalties for methamphetamine
production and trafficking.104
Perhaps the CMEA’s most substantial impact on federal drug laws is
the creation of a new class of chemicals. Under the CMEA, products
containing ephedrine, pseudoephedrine, or phenylpropanolamine are now
categorized as “scheduled listed chemical product[s].” 105 As is the case in
the drafting of all federal drug laws, the ultimate goal was to establish
necessary regulations while maintaining the availability of such chemicals
to legitimate consumers.106
C. Remaining States Follow Oklahoma’s Lead
In 2005, thirty-eight states responded to the national methamphetamine
epidemic by passing their own legislation.107 Despite substantial variations
in each state’s statute, most include the same five provisions.108 These
include: “regulation of precursor chemicals, punishment of users and
manufacturers, facilitation of methamphetamine laboratory cleanup,
protection of victimized children, and treatment for users.”109 Nationwide,
states’ methamphetamine precursor restrictions appear to have had a
positive impact on the number of reported clandestine laboratory
incidents.110 Some states have published laboratory incident reports that
claim a reduction as high as seventy-five percent, while others report more
marginal findings.111 However, these legislative achievements resemble
the success following similar federal attempts at chemical control.112
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III. A HISTORY OF EXPLOITING LEGISLATIVE L OOPHOLES
This new approach to restricting methamphetamine precursor
availability follows two decades of federal experimentation with drug laws
aimed at minimizing methamphetamine abuse and manufacturing in the
United States.114 For various reasons, these federal efforts met limited
success and interests in illicit methamphetamine continued to grow.115
Current trends indicate that the various state laws leading to the CMEA
restrictions on the sale of specified precursors are reaching their intended
impact on the clandestine manufacturing of methamphetamine.116
However, those with an interest in such criminal enterprises are willing to
exploit any weakness remaining in current legislation.117
A. Past Attempts to Reduce Methamphetamine Manufacturing and Abuse
In 1988 Congress passed the Anti-Drug Abuse Act which regulated the
ephedrine and pseudoephedrine industries, but only with respect to raw
forms of the precursors.118 This regulation had the unforeseen side effect
of leading cooks to over-the-counter cold medications as new sources of
precursors.119 The trend of using active ingredients in over-the-counter
cold medications for manufacturing initiated the growth of
methamphetamine manufacturing from a West Coast epidemic to a
nationwide epidemic.120
Almost simultaneously, a rising Mexican drug cartel, headed by
brothers Jesus and Luis Amezcua, viewed this limitation on American
imports as a business opportunity.121 Anticipating that the precursor
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import restrictions would reduce the quantity of methamphetamine
produced in the United States, the Amezcua brothers sought to profit by
providing methamphetamine for the unmet demand.122 Soon, the Amezcua
Brothers began to manufacture illicit methamphetamine that was purer
than any previously offered.123 By the time the Amezcua brothers were
arrested, estimates were that eighty percent of methamphetamine
consumed in the United States was manufactured by the Amezcua
brothers.124
Next, Congress passed the Domestic Chemical Diversion and Control
Act of 1993.125 This legislation mandated that those who sell over-thecounter ephedrine tablets register with the DEA, maintain sales records,
and report the activities of suspicious customers.126 Conspicuously absent
from the newly enacted legislation was a requirement to track
pseudoephedrine tablet sales.127 As the use of pseudoephedrine tablets
increased, the use of flammable solvents needed to extract active
ingredients from the tablet matrix did as well.128 Small toxic labs became
more explosive than ever.129
In 1996, the federal government passed the Comprehensive
Methamphetamine Control Act of 1996 (CMCA).130 The CMCA regulated
sales of pseudoephedrine that contained more than nine grams of the
precursor.131 Exempt from these regulated sales were transactions
involving pseudoephedrine sold in blister packs.132 Due to the CMCA’s
exception for the sale of blister packs, methamphetamine cooks quickly
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resorted to purchasing pseudoephedrine sold in these unregulated
packages.133
Interestingly, “After each law passed, supply declined, prices spiked,
and meth purity fell . . . . But within a year or two, meth indicators rose
again, often surpassing their previous levels.”134 All previous legislative
attempts to decrease the number of methamphetamine laboratories were
defeated by the adaptability and ingenuity of manufacturers.135 As
criminal enterprises begin responding to the CMEA, it is proving to be no
different.
B. Loopholes within the CMEA
The CMEA is exploited by criminals who engage in the practice of
“smurfing.”136 Smurfing occurs when one purchases the maximum number
of pseudoephedrine tablets permitted by statute at a single pharmacy.137
Those engaged in the criminal enterprise then travel to another pharmacy
where again the maximum number of tablets are purchased.138 This routine
is repeated until the quantity of tablets necessary to manufacture
methamphetamine is purchased.139
Smurfing can be successfully
implemented by a single person or by a group of people.140
Those who engage in smurfing can successfully obtain the amount of
precursor required by their recipe in a short amount of time and with
relative ease.141 That is exactly what Oregon State Senators Ginny Burdick
and Roger Beyer, along with State Representatives Wayne Krieger and
Greg Macpherson set out to prove in 2005.142 Their task was initiated to
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rally support for Oregon’s House Bill 2485, which would make all
pseudoephedrine-containing drugs available only by prescription.143 At the
time that House Bill 2485 was introduced, precursors were already
classified as Schedule V controlled substances in Oregon.144 Throughout
the duration of their experiment, the legislators stayed within the permitted
transaction limits at each pharmacy visited.145 It took just one hour of
smurfing in order for the four legislatures to purchase enough
pseudoephedrine to yield $900 worth of methamphetamine.146
Schering-Plough, the manufacturer of Claritin, strongly opposed House
Bill 2485.147 It responded to the research conducted by the lawmaking
quartet by asking “[i]s that surprising to anybody?”148 The answer to that
question was part of the problem. Nobody is surprised that four legislators
who lacked any known criminal history were able to secure enough
pseudoephedrine for a respectable batch of methamphetamine. The CMEA
and related state statutes are vulnerable to an easily abused legislative
loophole. As detailed above, illicit methamphetamine manufacturing has a
long history of adapting to changes in legislation and coming back
unscathed or in some cases stronger.149 That same grim outlook threatens
the success of the CMEA if adequate measures are not taken to stop
clandestine manufacturers’ continued access to precursors.
Where there is suspicion of criminal activity involving smurfing,
gathering evidence through handwritten pharmacy logbooks is extremely
time consuming.150 In the event that an officer is afforded the time to
investigate handwritten logbooks, that officer must examine “hundreds of
pages of handwritten logs from thousands of retailers in an attempt to
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identify individuals involved in the illegal purchase of [precursors]. This
cost can be seen in the man hours not only dedicated to these
investigations, but the man hours lost to other law enforcement
activities.”151
One popular solution intended make investigations into the practice of
smurfing more reasonable is the development of real time electronic point
of purchase monitoring systems.152 The idea is to develop statewide
programs whereby pharmacy log books are maintained on an electronic
database.153 The same database would be used by all pharmacies in the
state and be capable of alerting pharmacists when a person has already
purchased the statutory maximum at another pharmacy in the state.154
The suggestion of a computerized tracking system for precursor sales
is not a novel idea.155 The idea was informally discussed in 1987 between
the House Judiciary Committee’s Subcommitte on Crime and Gene
Haislip, former Deputy Assistant Administrator in the DEA’s Office of
Diversion Control.156 The computerized tracking of precursor sales has
never been implemented nationally, likely because by itself, it is an
insufficient solution. These computerized networks would only prevent
smurfing performed by individuals, and not those working in groups to
purchase more than the statutory maximum. Furthermore, the potential
that a person engaged in such practices will cross state lines in order to
circumvent sales restrictions remains. Finally, establishing these statewide
databases is time consuming and financially burdensome.157
In the absence of a state law restricting precursor sales or where state
restrictions are more lenient than those established under federal statute,
provisions within the CMEA govern.158 Therefore, individual states are
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reserved the authority to implement restrictions more stringent than those
found in the CMEA.159 The more desirable solution is to ensure that
clandestine methamphetamine cooks do not have access to precursors by
reclassifying all over-the-counter methamphetamine precursors as
controlled substances that may only be purchased with a doctor’s
prescription.
C. The CMEA and Its Unanticipated Shortcomings
Aside from its inability to adequately address the issue of smurfing, the
CMEA has created unexpected hurdles to the receipt of law enforcement
intelligence.160 Prior to the classification of methamphetamine precursors
as scheduled listed chemical products, large purchases of
methamphetamine precursors alerted store employees as to the improper
motive of their consumers.161 Frequently, these employees would then
report the suspicious sale to law enforcement.162 Under the transaction
limits established by the CMEA and most current state laws, it is much
more difficult for those selling precursors to recognize when the subject
matter of these transactions might be diverted for illegal purposes.163 If a
person engaged in the practice of smurfing is skilled, a pharmacist will
never know that a particular transaction ought to be reported to law
enforcement.164
The unfortunate result is that reported successes for the CMEA and
related state laws are called into question. This is especially concerning in
a climate of fiscal responsibility where the distribution of limited law
enforcement resources is reevaluated if a problem is perceived as no longer
existing.165 It is feasible that the fewer law enforcement resources directed
toward the interdiction of clandestine laboratories, coupled with a decline
in the receipt of intelligence, could result in artificially low reports of
laboratory incidents.166 As one well-respected law enforcement official
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stated, “one of the biggest obstacles to eradicating these highly volatile
small toxic domestic clandestine laboratories is the belief that the CMEA
has solved the problem.”167
Certainly the CMEA and related state laws make it more difficult for
those engaging in criminal methamphetamine manufacturing to fulfill their
tasks.168 However, current legislation is also likely to have made the
detection of illicit laboratories less convenient for law enforcement.169
Lending credence to this theory are the events that occurred subsequent to
the news media coverage of nine-year-old Isaiah Polk’s story.170
Isaiah and two of his friends were playing in the woods behind their
homes when the three came across a black duffle bag.171 Inside they found
a two-liter bottle containing a milky liquid.172 After briefly investigating
the contents of the bag, the bottle exploded.173 Isaiah suffered burns to his
face and doctors had to wait on Isaiah’s body to heal before deciding on
whether to perform a corneal transplant on one of Isaiah’s eyes.174
The young boys had encountered remnants of a clandestine
methamphetamine laboratory.175 Significantly, after media coverage of
Isaiah’s story, local law enforcement authorities were flooded with reports
of other laboratory remnants and even a large number of active
laboratories.176
Isaiah’s tragic story was enough to compel the reports of informants
who had long refused to cooperate with authorities.177 While Isaiah’s
injuries led law enforcement to be put on notice as to existence of a
significant number of clandestine methamphetamine laboratories, these
events serve as a reminder to law enforcement. Effective eradication of
methamphetamine laboratories requires cooperation throughout
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communities and across disciplines, forms of intelligence that have been
hindered since implementing the CMEA. Notwithstanding regulations
implemented by the CMEA, authorities became aware of these illicit
laboratories by emotionally-driven informants, rather than from signatures
documented in a pharmacy log.

IV. SCHEDULING PRECURSORS AS A S OLUTION TO THE NATION’S
METHAMPHETAMINE EPIDEMIC
In an effort to balance the illegal abuse of drugs with their legitimate
use, federal and many state drug laws classify drugs according to five
schedules.178 A drug is placed into a schedule based upon its potential for
abuse, accepted medicinal uses, and safety or dependence liability.179
Those drugs with high potential for abuse and no accepted medicinal use
are classified as Schedule I controlled substances.180 Drugs classified as a
Schedule I controlled substance include heroin and lysergic acid
diethylamide (LSD).181 Those drugs with accepted medicinal use and
relatively low potential for abuse are recognized as Schedule V controlled
substances.182 Common examples of Schedule V controlled substances are
cough medicines containing codeine.183
The federal government has the authority to restrict the availability of
methamphetamine precursors to those consumers with a valid
prescription.184 Unfortunately, the current version of the CMEA merely
classifies these precursors as schedule listed chemical products.185 The
next best solution is for states to uniformly categorize methamphetamine
precursors as a prescription-only class of chemicals.
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A. State Authority to Independently Schedule Precursors
The police power afforded to individual sovereignties permits states to
enact legislation as a method of compensating for insufficiencies in federal
law.186 The authority of a state to protect the health, safety, and welfare of
its citizens by restricting the use of drugs was addressed by the Supreme
Court in Whipple v. Martinson.187 In Whipple, the Court was tasked first
with determining whether a Minnesota prescription drug restriction
regulated lawful business in violation of the Fourteenth Amendment.188
Second, the Court decided whether Minnesota exceeded its scope of
authority by enacting legislation that conflicted with a federal statute.189
With respect to the first issue, the Court unequivocally stated:
There can be no question of the authority of the State in
the exercise of its police power to regulate the
administration, sale, prescription and use of dangerous and
habit-forming drugs . . . . The right to exercise this power
is so manifest in the interest of the public health and
welfare, that it is unnecessary to enter upon a discussion of
it beyond saying that it is too firmly established to be
successfully called in question.190
As for a potential conflict between the restriction and federal legislation,
the court held that so long as state law did not interfere with the
enforcement of the federal act, it would be permitted.191
In a more recent decision, the Court held that “State legislation which
has some effect on individual liberty . . . may not be held unconstitutional”
because “individual States have broad latitude in experimenting with
possible solutions of vital local concern.”192 In Whalen v. Roe, the
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constitutionality of a New York Public Health Law was examined.193 The
law required that the State maintain for five years a record of the
prescribing physician, the dispensing pharmacy, the name, address and age
of the patient as well as the drug and dosage for all Schedule II
prescriptions.194 Opponents to the law challenged it claiming that it would
cause patients who are prescribed Schedule II controlled substances to be
stigmatized, which may in some cases deter patients from having
legitimate prescriptions filled.195 The lower court held that the law
unconstitutionally impeded on one of the constitutionally protected zones
of privacy.196 The Supreme Court overruled the lower court’s decision,
finding that the civil liberties on which the law may infringe must give way
to the benefit of the State’s legitimate interest.197
The misuse of methamphetamine precursors presents significant
dangers to those who run clandestine methamphetamine laboratories as
well as the public at large.198 Moreover, the misuse creating these dangers
is not minor.199 In areas of the country where methamphetamine abuse is
historically prevalent, as much as seventy percent of pseudoephedrine sales
have been diverted for illicit purposes.200 Methamphetamine precursors are
precisely the types of dangerous drugs implicating the legitimate state
interest defined in Whipple and in Whalen. Furthermore, the primary
purpose of implementing legislation that would make precursors available
only by prescription is to eradicate clandestine methamphetamine
laboratories.201 Thus, restricting the purchase of methamphetamine
precursors to those consumers with a valid prescription is rationally related
to ensuring the health and welfare of State citizens.
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Consistent with the holdings of Whipple and Whalen, the Controlled
Substances Act expressly reserves states the power to experiment with
drug laws by stating:
No provision of this subchapter shall be construed as
indicating an intent on the part of the Congress to occupy
the field in which that provision operates . . . to the
exclusion of any State law on the same subject matter
which would otherwise be within the authority of the
State, unless there is a positive conflict between that
provision of this subchapter and that State law so that the
two cannot consistently stand together.202
Conspicuously absent from the CMEA is a preemption clause
prohibiting states from effectuating stronger and more effective controls.203
Therefore, the states are cloaked with the authority to enact stricter
purchasing requirements for methamphetamine precursors than those
established by the CMEA.
Despite the fact that the Court will afford great latitude to states in
matters concerning sovereign legislation,204 states have failed to
aggressively exercise this liberty with respect to methamphetamine
precursors. As of this writing, eleven states have amended their drug laws
to schedule over-the-counter methamphetamine precursors.205 Only one of
those states, Oregon, requires a prescription for all methamphetamine
precursor purchases, including those in liquid, gel, or gel capsule form.206
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The remaining states either enacted statutes closely resembling the CMEA
or failed to establish precursor sales restrictions in their state.207
Subsequent to classifying all pseudoephedrine products as schedule III
controlled substances, Oregon enjoyed an eighty-seven percent reduction
in methamphetamine laboratory incidents.208 Meanwhile most other states
find themselves struggling to adequately enforce newly enacted
methamphetamine precursor sales restrictions as small toxic labs continue
to be uncovered.209
B. Evaluating Scheduling Criteria for Methamphetamine Precursors
While each state is at liberty to develop its own criteria to determine
whether it is appropriate to schedule a particular substance, most states rely
heavily on the evaluation of eight factors included in the federal Controlled
Substances Act.210 These factors are intended to determine whether there
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exists substantial “evidence of potential for abuse such as to warrant
control.”211 The eight factors are as follows:
(1) [A substance’s] actual or relative potential for abuse.
(2) Scientific evidence of its pharmacological effect, if
known. (3) The state of current scientific knowledge
regarding the drug or other substance. (4) Its history and
current pattern of abuse. (5) The scope, duration, and
significance of abuse. (6) What, if any, risk there is to the
public health. (7) Its psychic or physiological dependence
liability. (8) Whether the substance is an immediate
precursor of a substance already controlled under [the
Controlled Substances Act].212
Pseudoephedrine and ephedrine are both “immediate precursors” of
methamphetamine, a substance already controlled.213 Under federal drug
laws, a controlled substance is “a drug or other substance, or immediate
precursor, included in schedule I, II, III, IV, or V.”214 To qualify as an
“immediate precursor,” the control of that substance must be “necessary to
prevent, curtail, or limit the manufacture of [a] controlled substance.”215
Satisfaction of this factor alone is a sufficient showing that a substance can
be properly scheduled.216
From a chemical perspective, the effective control of ephedrine and
pseudoephedrine is necessary to curtail the illicit manufacturing of
methamphetamine.217
The objective of a modern clandestine
methamphetamine synthesis is to remove an oxygen atom from either
ephedrine or pseudoephedrine in a process referred to as a chemical
reduction.218 Methamphetamine is the product of that reaction.219 The
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only function performed by additional ingredients is aiding in the reduction
of the methamphetamine precursor.220 It is the chemical structure of the
precursor, not that of the various other ingredients, that is essential to the
production of methamphetamine.221 Thus, the unavailability of both
ephedrine and pseudoephedrine will significantly limit the ability of cooks
to produce illicit methamphetamine.
Furthermore, the control of methamphetamine precursors is necessary
to prevent clandestine manufacturing from a practical standpoint. This is
demonstrated by the federal legislative history of methamphetamine
precursor restrictions.222 From California to Washington D.C., prior
chemical control attempts have had the same deterrent effect on the
clandestine methamphetamine production.223 Fault with prior legislation is
not in its inability to effect clandestine laboratories, but rather in its
reluctance to properly weigh the benefits of precursor control against
legitimate use in favor of stricter chemical control.
For Oregon State Representative, Wayne Krieger, the most compelling
reason to pass House Bill 2485 was his conclusion that giving children “an
opportunity for a meth-free future,” far outweighed assuring that “people
can be treated for their sniffles.”224 The DEA reports a reduction in the
number of children harmed by clandestine methamphetamine abuse as a
positive “side effect” of the CMEA.225 It boasts that as of August 28,
2007, the number of children exposed to hazardous methamphetamine
laboratories for the calendar year was only 319.226 Granted that statistic is
down significantly from the 3,663 children harmed in 2003, the year prior
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to the establishment of precursor restrictions.227 However, 319 children
harmed by the production of methamphetamine over eight months is still
more than one child per day.
Given that Oregon’s legislation has led to consistent monthly reports
of no more than four laboratory incidents,228 scheduling precursors appears
to be a more effective method of reducing the secondary harms caused to
children by laboratories. Oregon was once a state plagued by clandestine
methamphetamine laboratories to a greater degree than most other states.229
Each month that Oregon reports no laboratory incidents also means that
there have been no reports of people harmed by the hazards they present.
Simply put, if illicit methamphetamine laboratories do not exist, then
people cannot be harmed by them.
Although they do so in the face of well-settled principles, those
opposed to states scheduling methamphetamine precursors challenge
limiting sales to consumers with prescriptions as an unacceptable barrier to
the legitimate consumer base.230 More specifically, opponents claim that
restricting the sale of methamphetamine precursors will require more visits
to doctors, raise healthcare costs, and prevent consumers from being able
to visit their grocer and obtain trusted cold remedies.231
In addition to the inconvenience of having to obtain a prescription for
methamphetamine precursors, the fear generated by such arguments is that
a prescription-only restriction will inhibit those without prescription
coverage or health insurance from obtaining treatment.232 These arguments
tend to lead to the belief that pseudoephedrine is the only available and
trusted over-the-counter remedy for the relief of cold symptoms. To the
contrary, dextromethorphan, phenylephrine, loratadine, oxymethazoline,
clemastine, chlorpheniramine, and guaifenesin are all active ingredients in
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a long list of over-the-counter cold medications that do not contain
pseudoephedrine.233
Some manufacturers have chosen to maintain the convenience of safe
and effective over-the-counter cold remedies by replacing pseudoephedrine
with phenylephrine in their over-the-counter cold remedy formulas.234 One
such pharmaceutical manufacturer is Pfizer.235 Shortly after introducing
Sudafed PE with phenylephrine as its active ingredient, Pfizer reported
high levels of consumer satisfaction with its new product.236
C. Chemical Control and Its History of Effectively Reducing Clandestine
Laboratories
The nation’s most successful experiment with restricting the
ingredients necessary to compound widely abused drugs occurred in the
early 1980s.237 At that time, the DEA reported that Quaalude abuse was as
wide spread as the abuse of cocaine and heroin.238 Quaaludes, commonly
referred to as “ludes,” were prescribed as a sedative-hypnotic until the
DEA classified the active ingredient, methaqualone, as a Schedule I
controlled substance.239 After taking Quaaludes off of the market, the
illicit manufacturing of Quaaludes increased dramatically.240 In response
to the widespread manufacturing of Quaaludes, Gene Haislip presented
evidence of illicit Quaalude production and its adverse effects to the
world’s suppliers of the pharmaceutical’s active ingredient.241 In light of
that evidence, the manufacturers agreed to halt sales to the sources of
illicitly manufactured Quaaludes.242 The effect of this tactic is clear.
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Today, “[a] lot of people have forgotten about the Quaalude problem, but it
was a very big problem. One time it was as big as the heroin or cocaine
problem, and people wonder why it’s gone away. Well, it’s gone away
because we beat [the illicit manufacturers]. . . . They never recouped.”243
The DEA experienced similar success with respect to
methamphetamine synthesized using the P2P method.
In 1980, the
Controlled Substances Act was amended to include P2P as a Schedule II
controlled substance.244 As previously stated, P2P was the most commonly
used precursor prior to its scheduling.245 Consequently, while methods
using pseudoephedrine and ephedrine were reaching new heights, only
three percent of the laboratories seized in the entire nation were using the
P2P method.246
Analogous victories have also been enjoyed by states that have taken
the bold step of scheduling precursors. The year after Oklahoma
implemented its own restrictions on precursors, its reported
methamphetamine laboratory incidents dropped to only 129.247 Oregon
touts even greater success after implementing its current legislation.248
One year after Oregon restricted precursor sales to patients with valid
prescriptions, its reported laboratory incidents fell from sixty-three to
eighteen.249 Four months of 2007 saw no reports of methamphetamine
laboratory incidents at all.250 Even more promising is the fact that of the
eighteen reported incidents in Oregon, most of those have been dump sites
or laboratory remnants as opposed to active laboratories.251 From this it
can be deduced that Oregon’s legislation has effectively dried up the
precursor supply for these laboratories, which leaves cooks no other option
but to abandon their operation.

_______________________________________________________
243

Id.
United States v. Katz, 509 F. Supp. 998, 999 n.1 (E.D.N.Y. 1981).
245
INABA & C OHEN, supra note 3, at 104.
246
Id. A similar approach was attempted with respect to pseudoephedrine and
ephedrine, however, the legislation was intercepted by the lobbying efforts of legitimate
industry. Interview with Gene Haislip, supra note 237.
247
P USHING B ACK , supra note 7, at 40.
248
See O REGON METH LAB STATS, supra note 143.
249
Id. 473 clandestine methamphetamine laboratories were discovered in 2003, the last
full year prior to Oregon enacting its most lenient precursor restrictions. Id.
250
Id.
251
Id.
244

816

CAPITAL UNIVERSITY LAW REVIEW

[37:787

Since implementation of the CMEA, the purity of illicit
methamphetamine has fallen considerably while the price has drastically
increased.252 It is suggested that these trends will lead to a resurgence of
small toxic labs in states that have failed to restrict precursor sales to those
consumers with a physician’s prescription.253 However, Oregon’s recent
successes make clear that this is not the case where precursors are
classified as prescription only medications. Methamphetamine laboratory
incident reports in Oregon indicate that precursors found in active
laboratories were either obtained prior to current legislation or were
obtained through interstate smurfing.254 Except for the few cases of
interstate smurfing, by classifying pseudoephedrine as a prescription only
medication, Oregon has made it impractical for methamphetamine cooks to
obtain their precursors. While the rest of the nation faces the potential of a
small toxic lab resurgence, Oregon remains immune to a large scale
resurgence.255
Unfortunately, the rest of the country is not so immune. In the short
time since the CMEA was implemented, criminal organizations with the
intent to bypass methamphetamine precursor sales restrictions have already
formed in various regions of the country.256 The greatest areas of concern
are the southeast and west central regions of the United States.257 Specific
examples are the local networks forming in Denver with the motivation to
compete with the city’s dominant Mexican methamphetamine business.258
To do so, the groups join together twelve to twenty people who collect the
necessary chemicals for methamphetamine production.259 As a result,
these self-sustaining groups are able to obtain enough precursors to
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produce only locally manufactured methamphetamine, with no need to rely
upon imported Mexican supplies.260
Mere interruptions in precursor availability will be exploited by those
with an interest in the clandestine manufacturing of methamphetamine.
Law enforcement is familiar enough with how current loopholes are
exploited that the method has received a nickname. Too much is
understood about the flaws in current enforcement practices for state law
makers to refrain from enacting effective legislation any longer.
D. The Effect of Scheduling Precursors on Methamphetamine Abuse
Admittedly, complete eradication of clandestine methamphetamine
laboratories in the United States is not likely to eliminate the nation’s
methamphetamine abuse problem. This is partially due to the substantial
quantity of illicit methamphetamine that is imported from Mexican super
labs.261 Not surprisingly, since laws restricting domestic sales of
precursors have been implemented, the quantity of methamphetamine
exported from Mexico into the United States has risen.262 As illustrated
above, evidence of methamphetamine produced by Mexican drug cartels
has already been seen well within the Midwest.263 Effectively reducing
methamphetamine abuse requires international measures not addressed in
this comment. However, domestic chemical controls on precursors are
designed to reduce the number of small toxic labs and the harms associated
with them, not necessarily to reduce methamphetamine abuse.
That is not to say that restricting methamphetamine precursor
availability has had no influence on methamphetamine abuse. Small toxic
labs still produce thirty-five percent of the methamphetamine consumed in
the United State each year.264 Because methamphetamine cooks were
estimated to teach an average of four addicts a year to cook
methamphetamine, this number was anticipated to grow exponentially.265
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By classifying precursors as prescription only medications and better
controlling the distribution of such chemicals, addicts will be prevented
from learning to manufacture methamphetamine and feed that dependence.
The battle to diminish the number of illicit methamphetamine
laboratories is not wrong to focus energies on domestic chemical controls.
Imagine for a moment that rather than focusing interdiction efforts on local
clandestine methamphetamine manufacturing, the government chose to
focus on sharply decreasing illicit methamphetamine imports. The growth
of small toxic labs was already expected to rise exponentially.266
Diminishing foreign supplies before establishing firm controls over local
illicit manufacturing would have left addicts desperate and with ample
opportunity to manufacture their own supply of methamphetamine. It is
likely that this desperation, together with the already growing illicit
manufacturing epidemic, would have caused a wave of laboratories far
worse than what was seen at the turn of the century.

CONCLUSION
The illicit methamphetamine industry has a history of taking full
advantage of weaknesses in legislation intended to combat
methamphetamine. As a result, laws which merely render precursors less
convenient to obtain will not achieve their proposed effect. As an
alternative to current legislation’s creation of scheduled listed products,
sales of methamphetamine precursors should be restricted to consumers
with prescriptions. Limiting the sale and possession of methamphetamine
precursors only to consumers with a prescription would have the greatest
impact if the federal government was to take this action with respect to all
current over-the-counter methamphetamine precursors nationally. Absent
federal action, it is left to the fifty states to enact legislation ensuring that
precursors are not readily available to methamphetamine cooks.
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