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I. INTRODUCTION
In the summer of 2007, the Supreme Court overruled a ninety-six year
old precedent when it overruled the historical decision of Dr. Miles1 in
Leegin Creative Leather Products, Inc. v. PSKS, Inc.2
Relying on
economists’ views, the majority took a drastic measure and held that the
per se illegality standard should no longer be implemented with respect to
minimum resale price maintenance, but that the rule of reason should be
used.3
Part II examines the cases and legislation that have formed the
jurisprudence of antitrust law. Beginning in 1911, Dr. Miles established
the per se illegality standard 4 and Standard Oil Co. established the rule of
reason.5 These rules have been the basis of antitrust law and Part II
analyzes how these rules have progressed throughout time.
Part III examines Leegin itself and analyzes the majority and
dissenting opinion. It examines the facts of the case and the case’s
progression throughout the trial and appellate stages. In Part IV both the
majority and the dissenting opinions are analyzed. The majority’s opinion
consists of three arguments. First, it critiques Dr. Miles and explains why

_______________________________________________________
Copyright © 2009, Angela M. Opalenik.
*
J.D. 2009. The author would like to thank Professor Regina Burch. Without her
wisdom and guidance, this paper would not be possible.
1
Dr. Miles Med. Co. v. John D. Park & Sons Co., 220 U.S. 373 (1911).
2
127 S. Ct. 2705 (2007).
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Id.; see also BLACK’S LAW DICTIONARY 1332 (8th ed. 2004) (Resale price
maintenance is defined as a “form of price-fixing in which a manufacturer forces or
persuades several different retailers to sell the manufacturer’s product at the same price,
thus preventing competition. Resale price maintenance [was] per se illegal under antitrust
law. But a manufacturer [was] permitted to suggest a retail price as long as it [did] not
compel retailers at that price.”).
4
Dr. Miles, 220 U.S. at 408.
5
Standard Oil Co. of N.J. v. United States, 221 U.S. 1, 61–62 (1911).
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it is no longer practical to follow.6 Second, the majority’s opinion consists
of an economic analysis of resale price maintenance and discusses the procompetitive and anti-competitive arguments for the use of them.7 Third,
the majority discusses why stare decisis is not a valid argument for
adhering to Dr. Miles.8 The dissenting opinion led by Justice Breyer
argues in support of the per se rule and explains why the principle of stare
decisis should be adhered to in this case.9 Part IV also consists of an
analysis of the strengths and weaknesses of both the majority and
dissenting opinions.
In Part V, the significance of the case is analyzed. Because the
majority did not set forth a guide for the lower courts to follow, this will
adversely affect the court system because inconsistent decisions are likely
to result. Thus, workable principles must be introduced to help guide these
lower courts. Professors Areeda and Hovenkamp have recommended a
structured rule of reason approach for resale price maintenance.10 When
the approach is applied to the facts of Leegin, the analysis demonstrates
that the approach creates more certainty and is better than the bright-line
per se illegality rule. 11
Part V also examines the impact on public policy issues, such as how
the average consumer will suffer in the short-term. This is because large
low-price retailers will most likely have to raise prices because whole
sectors of the economy (such as large low-price retailers) have come to
rely on the per se rule.12
Although there are many reasons not to allow resale price maintenance
agreements, there are many pro-competitive benefits that result from them
as well.13 When it overruled Dr. Miles, the Supreme Court took an
innovative approach to help further our economy. The majority was
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Leegin, 127 S. Ct. at 2713–14.
Id. at 2714–20.
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9
Id. at 2725–37.
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8 PHILLIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW ¶ 1633, at 328–29
(2d ed. 2004).
11
Id. ¶ 1633e, at 337–39.
12
See Leegin, 127 S. Ct. at 2735.
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Id. at 2715–16.
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correct in ruling that the Dr. Miles rule is inconsistent with a principled
framework.

II. BACKGROUND
Antitrust law developed from a series of cases which began as early in
1911 when Dr. Miles was decided. 14 These cases established the two
dominant rules of law for antitrust violations: per se illegality and the rule
of reason approach. Practices are per se illegal when they are “so plainly
anticompetitive and so often lack . . . any redeeming virtue that they are
conclusively presumed illegal without further examination.” 15
“The . . . rule of reason requires an antitrust plaintiff to show that the
challenged conduct has the effect, or at least the potential, of
‘unreasonably’ restricting competition, that is, of being net anticompetitive
after all possible pro-competitive effects are taken into account.”16 These
series of cases have shaped the jurisprudence of antitrust law.
A. Per Se Jurisprudence
1. Dr. Miles Medical Co. v. John D. Park & Sons Co.
In Dr. Miles Medical Co. v. John D. Park & Sons Co. the Court
established the rule that it is per se illegal under section 1 of the Sherman
Act 17 for a manufacturer to agree with its distributor to set the minimum
price the distributor can charge for the manufacturer’s goods.18 In Dr.
Miles, a manufacturer of proprietary medicines sought to enforce an
agreement which set forth minimum prices for all of the sales of its
products, both at wholesale and retail.19 The Court relied on the commonlaw rule that a “general restraint upon alienation is ordinarily invalid.”20
The Court concluded that price fixing agreements are injurious to the
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Id.
Broad. Music, Inc. v. Columbia Broad. Sys., Inc., 441 U.S. 1, 7–8 (1979) (internal
quotations omitted).
16
Lino A. Graglia, Leegin Creative Leather Products, Inc. v. PSKS Inc.: The Strange
Career of the Law of Resale Price Maintenance 1, 23 (Nov. 2007) (unpublished Law and
Econ. Research Paper No. 115) (available at http://ssrn.com/abstract=1028562).
17
Monopolies and Combinations in Restraint of Trade, 15 U.S.C. §§ 1–38 (2006).
18
220 U.S. 373, 408 (1911).
19
Id. at 394.
20
Id. at 404.
15
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public because they advantage the distributors, not the manufacturer and
are analogous to a combination among competing distributors, which the
law has treated as void under 15 U.S.C. § 1.21
Section 1 of the Sherman Act prohibits “[e]very contract, combination
in the form of trust or otherwise, or conspiracy, in restraint of trade or
commerce among the several States.”22 Although section 1 could be
interpreted to make all contracts illegal, the United States Supreme Court
has “not taken a literal approach to this language.”23 If the language were
taken literally, “the entire body of private contract law” would be
outlawed.24 Instead, the Supreme Court has repeatedly held that section 1
outlaws only unreasonable restraints.25
2. White Motor Co. v. United States
In White Motor Co. v. United States,26 the Court specified that the per
se rule set forth in Dr. Miles should not be applied to vertical non-price
restraints.27 The Court refused to adopt a per se rule for a vertical nonprice restraint because of the uncertainty concerning whether this type of
restraint satisfied the demanding standards necessary to apply a per se
rule.28 The Court concluded that they “d[id] not know enough of the
economic and business stuff out of which these arrangements emerge to be
certain.”29 The Court noted that vertical territorial limitations may be too
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Id. at 407–08.
15 U.S.C. § 1.
23
Texaco Inc. v. Dagher, 547 U.S. 1, 5 (2006).
24
Nat’l Soc’y of Prof’l Eng’rs v. United States, 435 U.S. 679, 688 (1978).
25
State Oil Co. v. Khan, 522 U.S. 3, 10 (1997).
26
372 U.S. 253 (1963).
27
Id. at 263; see also 58 C.J.S. Monopolies: Vertical Restraints in General § 80 (2007)
(“A vertical restraint is not illegal per se unless it includes some agreement on price or price
levels.”). Vertical restraints are those imposed by persons or firms that are above the
restrained person or firm in the chain of distribution (such as manufacturers and retailers
attempting to control an item’s resale price). Thus, a vertical non-price restraint does not
include an agreement on price or price levels. The distinction between a vertical non-price
restraint and a vertical price restriction is an important one. The Supreme Court has made it
clear that price restrictions are per se illegal while non-price restraints are evaluated under
the rule of reason.
28
White Motor Co., 372 U.S. at 263.
29
Id.
22
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dangerous to sanction, as they may be the only practicable means a small
company has for staying in business and they may be allowable protections
against aggressive competitors.30
3. Broadcast Music, Inc. v. Columbia Broadcasting System, Inc.
The Supreme Court has specifically identified certain practices that are
illegal per se and that can be condemned without “elaborate analysis.”31
These certain practices are so “plainly anticompetitive and so often
‘lack . . . any redeeming virtue’ that they are conclusively presumed illegal
without further examination under the rule of reason generally applied in
Sherman Act cases.”32 In Broadcast Music, Inc. v. Columbia Broadcasting
System, Inc., the Supreme Court noted the decision to apply the per se rule
turns on “whether the practice facially appears to be one that would always
or almost always tend to restrict competition and decrease output, . . . or
instead one designed to ‘increase economic efficiency and render markets
more, rather than less, competitive.’”33
The Court held that the per se rule was not applicable to a blanket
license agreement among copyright holders, even though the license fixed
the prices to be charged by the horizontal competitors.34 The Court
concluded the blanket license was not a naked restraint of trade because its
sole purpose was not to stifle competition.35 The Court emphasized that
the blanket license was essential to the licensing and policing of the
copyrights at issue; was essentially a new product; and was not the
exclusive means for licensing copyrights for individual works.36

_______________________________________________________
30

Id.
Tony G. Powers & Kimberly L. Myers, Relationships Among Competitors, 1116 PLI/
CORP. 149, 156 (1999).
32
Broad. Music, Inc. v. Columbia Broad. Sys., Inc., 441 U.S. 1, 8 (1979) (quoting N.
Pac. Ry. Co. v. United States, 356 U.S. 1, 5 (1958)).
33
Id. at 19–20 (quoting United States v. U.S. Gypsum Co., 438 U.S. 422, 441 n.16
(1978)).
34
Id. at 20–24; see also United States v. Topco Assocs., Inc., 405 U.S. 596, 608 (stating
that an agreement between horizontal competitors to fix the price is a “classic example” of a
per se violation of section 1).
35
See Broad. Music, Inc., 441 U.S. at 20 (quoting White Motor Co., 372 U.S. at 263).
36
See id. at 24.
31
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The Court held that the per se rule is a “valid and useful tool for
antitrust policy and enforcement.”37 Competitor agreements to fix the
prices on goods or services are the types of practices that are within the per
se category.38 However, the Court emphasized “easy labels do not always
supply ready answers.”39 Therefore, the complexities that result from a per
se application and the Supreme Court’s “desire to protect practices that
create economic efficiency” have caused many courts to “retreat . . . from
the strict application of the per se rule.”40
4. Copperweld Corp. v. Independence Tube Corp.
In Copperweld Corp. v. Independence Tube Corp.,41 the Supreme
Court affirmed Broadcast Music, Inc. and held that certain agreements,
such as horizontal price fixing42 and market allocation, are illegal per se
because they are thought to be inherently anticompetitive.43 However, the
Court also held that “[o]ther combinations, such as mergers, joint ventures,
and various vertical agreements, [which] hold the promise of increasing a
firm’s efficiency and enable[e] it to compete more effectively” are judged
under a rule of reason.44 The rule of reason is “an inquiry into market
power and market structure [that is] designed to assess the combination’s
actual effect. Whatever form the inquiry takes, however, it is not
necessary to prove that concerted activity threatens monopolization.”45
5. Atlantic Richfield Co. v. USA Petroleum Co.
In Atlantic Richfield Co. v. USA Petroleum Co.,46 the Court held the
purpose of per se analysis is to determine whether a particular restraint is

_______________________________________________________
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Id. at 8.
Id.
39
Id.
40
Powers & Myers, supra note 31, at 158.
41
Copperweld Corp. v. Indep. Tube Corp., 467 U.S. 752 (1984).
42
BLACK’S LAW DICTIONARY 1228 (8th ed. 2004) (Horizontal price fixing is defined as
“[p]rice fixing among competitors on the same level, such as retailers throughout an
industry.”).
43
See Copperweld, 467 U.S. at 768.
44
Id.
45
Id.
46
495 U.S. 328 (1990).
38
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unreasonable.47 Actions per se unlawful “may nonetheless have some procompetitive effects and private parties may suffer losses [from them].” 48
However, “[t]he antitrust injury requirement ensures that a plaintiff can
recover only if the loss stems from a competition-reducing aspect or effect
of the defendant’s behavior.”49 The Court concluded that a loss flowing
from a per se violation of section 1 does not automatically satisfy the
antitrust injury requirement, and that the injury requirement is a separate
and distinct matter which must be shown independently.50
6. Texaco Inc. v. Dagher
In 2006 in Texaco Inc. v. Dagher,51 the Supreme Court held that it is
not per se illegal under section 1 of the Sherman Act for certain joint
ventures to set the prices at which it offers its products for sale.52 In
Texaco Inc., petitioners (Texaco Inc. and Shell Oil Co.) collaborated in a
joint venture to refine and sell gasoline.53 Respondents, a class of
petitioner’s oil service station owners, alleged that petitioners engaged in
price fixing when the joint venture set a single price for both Texaco and
Shell Oil brand gasoline.54
The Court held that the petitioners did not have a horizontal price
fixing agreement (which is illegal per se) “because Texaco and Shell Oil
did not compete with one another in the relevant market” (sale of gasoline
to service stations) but instead participated in that market together through
their investments in the joint enterprise.55 Thus, because the pricing
decisions of a “legitimate joint venture do not fall into the narrow category
of activity that is per se unlawful under section 1 of the Sherman Act” their
pricing decision is legal.56

_______________________________________________________
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Id. at 342.
Id. at 342–43.
49
Id. at 344.
50
Id. at 342.
51
547 U.S. 1 (2006).
52
Id. at 5–8.
53
Id. at 3.
54
Id.
55
Id. at 5–6.
56
Id. at 8.
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B. Rule of Reason Jurisprudence
1. Standard Oil Co. of New Jersey v. United States
The rule of reason was adopted from the common law and prohibits
those restraints of trade “deemed undue under the common law in
existence at the time of the enactment of the Sherman Act.”57 Specifically,
“those acts, contracts, agreements, or combinations which prejudice public
interest by unduly restricting competition or unduly obstructing the due
course of trade, or which injuriously restrain trade, either because of their
inherent nature or effect, or because of their evident purpose.”58
The rule of reason was first established in Standard Oil Co. of New
Jersey v. United States when the Supreme Court held that only
combinations and contracts unreasonably restraining trade are subject to
actions under the anti-trust laws and that size and possession of monopoly
power were not illegal.59 The Court noted that the rule of reason originated:
as a matter of public policy, to the prohibition or treating
as illegal all contracts or acts which were unreasonably
restrictive of competitive conditions, either from the nature
or character of the contract or act, or where the
surrounding circumstances were such as to justify the
conclusion that they had not been entered into or
performed with the legitimate purpose of reasonably
forwarding personal interest and developing trade, but on
the contrary were of such a character as to give rise to the
inference or presumption that they had been entered into or
done with the intent to do wrong to the general public and
to limit the right of individuals, thus restraining the free
flow of commerce and tending to bring about the evils,
such as enhancement of prices, which were considered to
be against public policy.60

_______________________________________________________
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54 AM. JUR. 2d Monopolies and Restraints of Trade § 48 (1996).
Id.
59
Id. at 58–69.
60
Id. at 58.
58
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2. Board of Trade v. United States
“In its classic formulation, the rule of reason has had a very broad
scope.”61 In Board of Trade v. United States 62 the court expanded the
notion of per se illegality and held that the “true test of legality is whether
the restraint imposed is such as merely regulates and perhaps thereby
promotes competition or whether it is such as may suppress or even
destroy competition.”63
In Board of Trade, the United States filed suit against the Board of
Trade to enjoin the enforcement of the call rule (which ensured that bids
were fixed at the day’s closing bid until the opening of the next session). 64
The Court concluded the legality of an agreement or regulation cannot be
determined by a simple test as whether it restrains competition.65 Many
other factors are considered.66
To determine whether the restraint promotes or suppresses
competition, the court must ordinarily consider:
the facts peculiar to the business to which the restraint is
applied; its condition before and after the restraint was
imposed; the nature of the restraint and its effect, actual or
probable. The history of the restraint, the evil believed to
exist, the reason for adopting the particular remedy, the
purpose or end sought to be attained, are all relevant facts.
This is not because a good intention will save an otherwise
objectionable regulation or the reverse; but because
knowledge of intent may help the court to interpret facts
and to predict consequences.67
The Court concluded the restraint imposed by the Board of Trade was
valid because every board of trade and organization must impose some
restraint on the conduct of its business and the restraints imposed by the

_______________________________________________________
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Powers & Myers, supra note 31, at 153.
246 U.S. 231 (1918).
63
Id. at 238.
64
Id. at 237.
65
Id. at 238.
66
Id.
67
Id.
62

1210

CAPITAL UNIVERSITY LAW REVIEW

[37:1201

Board of Trade were not to prohibit competition, but to help the
organization conduct its business.68
3. United States. v. Colgate & Co.
Just eight years after Dr. Miles was decided, the Court in United States
v. Colgate & Co.69 effectively created an exception to the per se doctrine
in Dr. Miles when it held that a manufacturer can suggest resale prices and
refuse to deal with distributors who do not follow them.70 In Colgate &
Co. the defendant, a corporation engaged in manufacturing soap and toilet
articles and selling them throughout the United States, refused to allow
dealers to resell such products at lower prices.71
The Court concluded:
The purpose of the Sherman Act is to prohibit monopolies,
contracts and combinations which probably would unduly
interfere with the free exercise of their rights by those
engaged, or who wish to engage, in trade and commerce—
in a word to preserve the right of freedom to trade. In the
absence of any purpose to create or maintain a monopoly,
the act does not restrict the long recognized right of trader
or manufacturer engaged in an entirely private business,
freely to exercise his own independent discretion as to
parties with whom he will deal. And, of course, he may
announce in advance the circumstances under which he
will refuse to sell. “The trader or manufacturer, on the
other hand, carries on an entirely private business, and can
sell to whom he pleases.”72
Not long after Colgate, commentators opined that the scope of the
doctrine set forth in Colgate was too narrow to be practically useful as

_______________________________________________________
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Id. at 241.
250 U.S. 300 (1919).
70
Id. at 307.
71
Id. at 302–03.
72
Id. at 307.
69
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many of the communications that take place between manufacturer and
retailer make application of the doctrine difficult at best.73
4. Monsanto Co. v. Spray-Rite Service Corp.
In Monsanto Co. v. Spray-Rite Service Corp.,74 the Supreme Court
expanded the Colgate exception when it held that a manufacturer “has a
right to deal, or refuse to deal, with whomever it likes, as long as it does so
independently.”75 The Court emphasized the distinction between concerted
and independent action and noted that the distinction is not always clearly
drawn by parties and courts.76
The Court concluded that a second important distinction exists
between “concerted action to set prices and concerted action on non-price
restrictions.”77 The former is per se illegal while the latter is judged under
the rule of reason, which requires “a weighing of the relevant
circumstances of a case to decide whether a restrictive practice constitutes
an unreasonable restraint on competition.”78
In Monsanto, the Court required that antitrust plaintiffs alleging a
section 1 price-fixing conspiracy must present evidence tending to exclude
the possibility a manufacturer and its distributors acted in an independent
manner.79 The Court concluded “that complaints from dealers are part of
[a] natural flow of information within a distribution system, and that
interference with this flow would create an inefficiency in the market.”80
5. Business Electronics Corp. v. Sharp Electronics Corp.
In an effort towards rejecting the per se rule, the Court in Business
Electronics Corp. v. Sharp Electronics Corp.81 held that a vertical restraint
of trade is not per se illegal under section 1 of the Sherman Act unless it

_______________________________________________________
73

Frank Mathewson & Ralph Winter, The Law and Economics of Resale Price
Maintenance, 13 REV. INDUS. ORG. 57, 62 (1998).
74
465 U.S. 752 (1984).
75
Id. at 761.
76
Id. at 761–62.
77
Id. at 761.
78
Id.
79
Id. at 764.
80
Mathewson & Winter, supra note 73, at 62.
81
485 U.S. 717 (1988).
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includes some agreement on price or price levels.82 The Court emphasized
that economic analysis supports this view and no precedent opposes it.83
The Court concluded that per se rules are only appropriate for conduct that
is anticompetitive, which is conduct that “would always or almost always
tend to restrict competition and decrease output.”84
The Court held that the per se rule treats categories of restraints as
necessarily illegal and eliminates the need to study the reasonableness of
an individual restraint in light of the real market forces at work.85 The
Court noted that although vertical agreements on resale prices have been
illegal per se since Dr. Miles, the scope of per se illegality should be
narrow in the context of vertical restraints.86
Business Electronics Corp. “[f]urther weakened the conditions for
finding a combination in restraint of trade necessary for a violation of the
Sherman Act in the context of resale price maintenance.”87 The decision in
Business Electronics Corp., by narrowing the class of restraints covered by
Dr. Miles, expanded the class of non-price restraints covered by
Continental T. V., Inc. v. GTE Sylvania Inc.88
6. Continental T. V., Inc. v. GTE Sylvania Inc.
In Continental T.V., Inc v. GTE Sylvania Inc., the Court held the rule
of reason is the prevailing standard of analysis for vertical restraints.89
Under this rule, in deciding whether a restrictive practice should be
prohibited, the factfinder is charged with examining the totality of the
interactions between the relevant players.90 The Court refused to extend
per se illegality to vertical non-price restraints, specifically to a
manufacturer’s termination of one dealer pursuant to an exclusive territory

_______________________________________________________
82

Id. at 735–36; see also Graglia, supra note 16, at 28.
Bus. Elecs., 485 U.S. at 735.
84
Id. at 723 (quoting Nw. Wholesale Stationers v. Pac. Stationery & Printing, 472 U.S.
284, 289–90 (1985)).
85
Id.
86
Id. at 724.
87
Mathewson & Winter, supra note 73, at 62.
88
Id. at 63. The full cite for GTE Sylvania is Cont’l T. V., Inc. v. GTE Sylvania Inc.,
433 U.S. 36 (1977).
89
GTE Sylvania, 433 U.S. at 59.
90
Id. at 49.
83
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agreement with another.91 The Court concluded in the vertical restraint
context that there is very little evidence supporting the idea that vertical
restrictions have or are likely to have a harmful effect on competition or
that they “lack . . . any redeeming virtue.”92 The Court also noted that the
“[d]eparture from the rule-of-reason standard must be based on
demonstrable economic effect rather than . . . upon formalistic line
drawing.”93
7. State Oil Co. v. Khan
In 1997, the Supreme Court continued to move away from a per se rule
for vertical restraints in State Oil Co. v. Kahn.94 This decision overruled
Albrecht v. Herald Co.,95 which had extended the per se rule set forth in
Dr. Miles to vertical maximum price fixing.96 The Court found it difficult
to maintain that vertically imposed maximum prices could harm consumers
or competition to the extent necessary to justify their per se invalidation.97
The Court noted that Albrecht’s theoretical justifications for its per se rule
that vertical maximum price fixing could interfere with channel
distribution through large or specially advantaged dealers, dealer freedom,
or disguise minimum price fixing schemes have been abundantly criticized
and can be “appropriately recognized and punished under the rule of
reason.”98
The Court emphasized that other courts and antitrust scholars have
noted that the per se rule could in fact exacerbate problems related to the
unrestrained exercise of market power by monopolist-dealers.99 For these
reasons, and because Albrecht is irrelevant to ongoing Sherman Act
enforcement, and there are apparently no cases in which enforcement
efforts have been directed solely against the conduct condemned in
Albrecht, there is “insufficient economic justification” for the per se rule.100

_______________________________________________________
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Id. at 40, 57.
Id. at 58.
93
Id. at 58–59.
94
522 U.S. 3, 15 (1997).
95
390 U.S. 145 (1968), overruled by State Oil Co. v. Kahn, 522 U.S. 3, 15 (1997).
96
Id. at 152–53; see also Graglia, supra note 16, at 29.
97
Kahn, 522 U.S. at 14–15.
98
Id. at 17.
99
Id. at 18.
100
Id. at 18–19.
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“Although the Sherman Act, by its terms, prohibits every agreement ‘in
restraint of trade,’ this Court has long recognized that Congress intended to
outlaw only unreasonable restraints.”101
8. National Society of Professional Engineers v. United States
The Court expanded the definition of the rule of reason when it held in
National Society of Professional Engineers v. United States102 that the rule
of reason does not simply permit “any argument in favor of a challenged
restraint that may fall within the realm of reason. . . . [i]nstead it focuses
directly on the challenged restraint’s impact on competitive conditions.”103
The rule of reason rejects defenses “based on the assumption that
competition itself is unreasonable.”104
In National Society of Professional Engineers, the United States
brought a civil antitrust suit against the petitioner alleging that the
petitioner’s cannon of ethics that prohibited its members from submitting
competitive bids for engineering services suppressed competition and thus
violated section 1 of the Sherman Act.105 The Court held that “[t]he
Sherman Act does not require competitive bidding; it prohibits
unreasonable restraints on competition.”106 Unreasonableness is
determined by “analyzing the facts peculiar to the business, the history of
the restraint, and the reasons why it was imposed.”107
9. Illinois Tool Works Inc. v. Independent Ink, Inc.
In rejecting the application of a per se rule that all tying arrangements
constitute antitrust violations, the United States Supreme Court in Illiniois
Tool Works Inc. v. Independent Ink, Inc.,108 held that, “in all cases
involving a tying arrangement, the plaintiff must prove that the defendant
has market power in the tying product.”109 The Court equated the rule of

_______________________________________________________
101

Id. at 10 (citing Arizona v. Maricopa County Med. Soc., 457 U.S. 332, 342–43
(1982)).
102
435 U.S. 679 (1978).
103
Id. at 688.
104
Id. at 696.
105
Id. at 681.
106
Id. at 694–95.
107
Id. at 692.
108
547 U.S. 28 (2006).
109
Id. at 46.
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reason with “an inquiry into market power and market structure designed
to assess [a restraint's] actual effect.”110 The Court explained that it has
condemned tying arrangements when the seller has some special ability
(usually called “market power”) to force a purchaser to do something that
he would not do in a competitive market.111 Per se condemnation
(condemnation without inquiry into actual market conditions) focuses on
the probability of anticompetitive consequences and is only appropriate if
the existence of forcing is probable.112

III. DISCUSSION
A. Facts of Leegin
As a result of its policy of refusing to sell to retailers that discount its
goods below suggested prices, petitioner (Leegin) stopped selling to
respondent’s (PSKS) store.113 PSKS filed suit, alleging that Leegin
violated the antitrust laws by entering into vertical agreements with its
retailers to set minimum resale prices.114
The District Court excluded expert testimony about Leegin’s pricing
policy’s procompetitive effects on the ground that Dr. Miles makes it per
se illegal under section 1 of the Sherman Act for a manufacturer and its
distributor to agree on the minimum price the distributor can charge for the
manufacturer’s goods.115 At trial, PSKS alleged that Leegin and its
retailers had agreed to fix prices, but Leegin argued that its pricing policy
was lawful under section 1.116 The jury found for PSKS.117
B. Fifth Circuit Appeal
On appeal, the Fifth Circuit declined to apply the rule of reason to
Leegin’s vertical price-fixing agreements and affirmed, finding that Dr.

_______________________________________________________
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Copperweld Corp. v. Indep. Tube Corp., 467 U.S. 752, 768 (1984).
Ill. Tool Works, 547 U.S. at 42–43.
112
Id.
113
Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 127 S. Ct. 2705, 2711 (2007).
114
Id. at 2712.
115
Id.
116
Id.
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Id.
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Miles’ per se rule rendered irrelevant any procompetitive justifications for
Leegin’s policy.118
C. Majority Opinion of the Supreme Court
The opinion of the Supreme Court was split into a majority and
dissenting position.119 The Court overruled the ninety-six year old decision
of Dr. Miles and abandoned the rule of per se illegality for other vertical
restraints a manufacturer imposes on its distributors.120 The majority
concluded that vertical price restraints can have procompetitive effects.121
Thus, the Court held that vertical price restraints are to be judged by the
rule of reason.122
D. The Dissent
Justice Breyer joined by Justice Stevens, Souter and Ginsburg would
have upheld the per se standard set forth by Dr. Miles.123 Although the
dissent did recognize procompetitive effects that can arise from agreements
setting forth minimum resale prices (resale price maintenance agreements),
the dissent nevertheless felt that Dr. Miles should not be overruled because
the majority had not met the heavy burden of proof needed to overturn a
well-established legal precedent.124

IV. ANALYSIS
A. Arguments of the Majority
1. Critique of Dr. Miles
The Court held that Dr. Miles should not be followed because “[t]he
reasoning of the Court’s more recent jurisprudence has rejected the
rationales on which Dr. Miles was based.”125 The majority noted that the
Court in Dr. Miles relied on “the common-law against restraints on
alienation and . . . justified its decision based on ‘formalistic’ legal doctrine
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rather than ‘demonstrable economic effect.’”126 At the time Dr. Miles was
decided “[t]he general restraint on alienation . . . tended to evoke policy
concerns extraneous to the question that controls [the case in Leegin].”127
Thus, the majority noted “[t]he Court should be cautious about putting
dispositive weight on doctrines from antiquity but of slight relevance.” 128
The Court reaffirmed that “the state of the common law 400 or even 100
years ago is irrelevant to the issue before us: the effect of the antitrust laws
upon vertical distributional restraints in the American economy today.”129
Furthermore, the majority noted that Dr. Miles “treated vertical
agreements [that] a manufacturer makes with its distributors as analogous
to a horizontal combination among competing distributors.”130 However,
in later cases, the Court rejected the approach of reliance on rules that
made horizontal restraints analogous to vertical ones.131 The recent cases
also “formulate antitrust principles in accordance with the differences in
economic effect between vertical and horizontal agreements, differences
the Dr. Miles court failed to consider.”132 Thus, the majority determined
that the foundations of the policy set forth in Dr. Miles could no longer
support a per se rule.133
2. Economic Analysis of Vertical Agreements to Set Prices
While seeking to shed light on future scenarios where a per se rule
might be appropriate, the majority analyzed the justifications for the use of
resale price maintenance agreements and the arguments against the use of
them.134
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a. Procompetitive Arguments for the use of Resale Price
Maintenance Agreements
In economics literature there is a widespread consensus that there are
procompetitive justifications for a manufacturer’s use of resale price
maintenance.135
The majority observed that minimum resale price maintenance can
stimulate interbrand competition even absent free riding by facilitating
market entry for new manufacturers and brands.136 “The promotion of
interbrand competition is important because ‘the primary purpose of the
antitrust laws is to protect [this type of] competition.’”137 Minimum price
maintenance, “[b]y assuring retailers that later intrabrand price competition
will not occur, . . . might prompt manufacturers and retailers to make
investments in new products or services that might otherwise not be
made . . .”138 It might also “allow a manufacturer to increase its market
share by inducing retailers to perform based upon a guaranteed margin.” 139
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135

Id. at 2714–15 (citing ABA SECTION OF ANTITRUST LAW, ANTITRUST LAW AND
ECONOMICS OF PRODUCT DISTRIBUTION 76 (2006) (“[T]he bulk of the economic literature on
[resale price maintenance] suggests that [it] is more likely to be used to enhance economic
efficiency than for anticompetitive purposes.”); HERBERT HOVENKAMP, THE ANTITRUST
ENTERPRISE: PRINCIPLE AND EXECUTION 184–91 (2005)).
136
Id. at 2715 (“Minimum resale price maintenance can stimulate interbrand
competition—the competition among manufacturers selling different brands of the same
type of product—by reducing intrabrand competition—the competition among retailers
selling the same brand.”).
137
Id. (quoting State Oil Co. v. Kahn, 522 U.S. 3, 15 (1997)).
138
Willkie Farr & Gallagher LLP, Supreme Court Overturns Longstanding Precedent
and Rules that Minimum Resale Price Restraints are Subject to the Rule of Reason 2, July
16, 2007, http://www.willkie.com/files/tbl_s29Publications%5CFileUpload5686%5C2464
%5CSupreme_Court_Overturns_Longstanding_Precedent.pdf; see also Cont’l T.V., Inc. v.
GTE Sylvania, 433 U.S. 36, 55 (“[N]ew manufacturers and manufacturers entering new
markets can use the restrictions in order to induce competent and aggressive retailers to
make the kind of investment of capital and labor that is often required in the distribution of
products unknown to the consumer.”); Howard P. Marvel & Stephen McCafferty, Resale
Price Maintenance and Quality Certification, 15 RAND J. ECON. 346, 349 (noting that
reliance on a retailers’ reputation “will decline as the manufacturer’s brand becomes better
known, so that [resale price maintenance] may be particularly important as a competitive
device or new entrants”).
139
Willkie Farr & Gallagher LLP, supra note 138, at 2.

2009]LEEGIN CREATIVE LEATHER PRODUCTS, INC. V. PSKS, INC.1219
The Court held that “[o]ffering the retailer a guaranteed margin . . . may be
the most efficient way to expand the manufacturer’s market share by
inducing the retailer’s performance and allowing the retailer to use its own
initiative and experience in providing valuable services.” 140 The majority
emphasized that “[n]ew products and new brands are essential to a
dynamic economy, and if markets can be penetrated by using resale price
maintenance there is a procompetitive effect.”141
The majority also concluded that “[r]esale price maintenance also has
the potential to give consumers more options so that they can choose
among low-price, low-service brands; high-price, high-service brands; and
brands that fall in between.”142
If vertical price restraints were not present, the majority noted that “the
retail services that enhance interbrand competition might be
underprovided. This is because discounting retailers can free ride on
retailers who furnish services and then capture some of the increased
demand those services generate.”143
However, if resale price maintenance agreements were present, it
“could enhance economic efficiency . . . . [by] creat[ing] the incentive for
[retailers] to compete by providing services and [to] maintain quality,
eliminating free-riding by discounters.”144 This might actually benefit
customers because the retailers would now provide services that they
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otherwise would not if retail price competition were aggressive.145 Without
resale price maintenance, the “market for such services could be destroyed
by discount retailers who lure away customers who have been informed or
had benefited from services provided by full service-retailers.”146
b. Anticompetitive Effects of Resale Price Maintenance
Agreements
While there are numerous procompetitive justifications for vertical
pricing agreements, there are also scenarios where they have significant
anticompetitive effects. “[U]nlawful price fixing, [which] is designed
solely to obtain monopoly profits, is also a present temptation.”147 For
example, “[r]esale price maintenance may . . . facilitate a manufacturer
cartel.”148 The Court noted that an “unlawful cartel will seek to discover if
some manufacturers are undercutting the cartel’s fixed prices.” 149 Resale
price maintenance can enhance cartel stability by eliminating the retail
price variation (which could cause “cartel stability to suffer because
members would have difficulty distinguishing changes in retail prices that
were caused by cost changes from cheating on the cartel”).150 Thus, cartels
garner significant stability through the power of their resale price
maintenance.151 Furthermore, resale price maintenance could discourage a
manufacturer from cutting prices to retailers with the simultaneous benefit
of cheaper prices to consumers.152
The Court also observed that vertical price restraints “might be used to
organize cartels at the retailer level.”153 A group of “traditional retailers
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[might] use manufacturers to coordinate the cartel prices at the retail
level.”154 If the cartelization is successful, it would delay or block the
entry by discount stores.155 Thus, resale price maintenance serves the retail
cartel as an entry against low-price, large-volume outlets.156
Furthermore, the majority noted that “resale price maintenance . . . can
be abused by a powerful manufacturer or retailer.”157 For example, “[a]
dominant retailer . . . might request resale price maintenance to forestall
innovation in distribution that decreases costs.”158 A manufacturer may
feel that it needs to have access to a retailer’s distribution network and thus
feel pressured to accommodate that retailer’s demand to participate in the
vertical price restraint.159 However, a manufacturer which has market
power “might use resale price maintenance to give retailers an incentive
not to sell the products of smaller rivals or new entrants.”160
However, “[n]otwithstanding the risks of unlawful conduct, it cannot
be stated with any degree of confidence that resale price maintenance
‘always or almost always tend[s] to restrict competition and decrease
output.’”161 The Court concluded that “although the empirical evidence on
the topic is limited, it does not suggest efficient uses of the agreements are
infrequent or hypothetical.”162 The use of resale price maintenance
agreements have a significant amount of procompetitive effects that would
be proscribed under a rule of per se illegality. And the anti-competitive
effects are nonetheless ill suited for the rule.163
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c. Analysis of Why the Per Se Rule Is Not Justified
The Court then addressed the respondent’s arguments (PSKS) about
why vertical restraints should be per se unlawful.164 The respondent
claimed that the per se rule should be upheld because of the "administrative
convenience of per se rules.165 The majority noted that although “per se
rules may decrease administrative costs, . . . that is only part of the
equation” and per se rules can be counterproductive.166 Per se rules have
several negative results such as, prohibiting conduct the antitrust laws
should encourage, and increasing litigation costs by promoting frivolous
suits against legitimate practices.167 The Court concluded that any possible
reduction in administrative costs “cannot alone justify the Dr. Miles
rule.”168
The respondent countered with the argument that the per se rule is
justified because a vertical price restraint may promote higher prices for
the manufactured goods.169 However, the Court emphasized that the
respondent was mistaken because he relied solely on pricing effects and
not a further showing of anticompetitive conduct.170 Furthermore, the
respondent “overlook[ed] that, in general, the interests of manufacturers
and consumers are aligned with respect to retailer profit margins.”171 As a
general matter, a single manufacturer will only desire to set minimum
resale prices if the “increase in demand resulting from enhanced
service . . . will more than offset a negative impact on demand of a higher
retail price.”172
The Court did recognize that resale price maintenance does have
economic dangers.173 Thus, the Court emphasized that “[i]f the rule of
reason were to apply to vertical price restraints, courts would have to be
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diligent in eliminating their anticompetitive uses from the market.”174 The
majority felt that this is a realistic objective.175
“The rule of reason is designed and used to eliminate anticompetitive
transactions from the market.”176 The rule of reason principle applies to
vertical price restraints and “[a] party alleging injury from a vertical
agreement setting minimum resale prices will have, as a general matter, the
information and resources available to show the existence of the agreement
and its scope of operation.”177 The Court did not set forth any set
“structure” for lower courts to follow and concluded that “[a]s courts gain
experience considering the effects of these restraints by applying the rule
of reason over the course of decisions, they can establish the litigation
structure to ensure the rule operates to eliminate anticompetitive restraints
from the market and to provide more guidance to businesses.”178 The
majority noted that “[c]ourts can, for example, devise rules over time for
offering proof, or even presumptions where justified, to make the rule of
reason a fair and efficient way to prohibit anticompetitive restraints and to
promote procompetitive ones.”179 Thus, the Supreme Court left little
guidance for the lower courts when implementing the rule of reason.
3. Stare Decisis Argument
Stare decisis is not as significant in this case because the issue before
the Court was not within the scope of the Sherman Act.180 The Court has
always treated the Sherman Act as a common-law statute.181 This
common-law approach is implemented by the rule of reason, which
contemplates case-by-case adjudication.182 Thus, the Court concluded that
stare decisis “does not compel [the] continued adherence to the per se rule
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against vertical price restraints.”183 The Court emphasized that respected
economists “suggest the per se rule is inappropriate, and there is now
widespread agreement that resale price maintenance can have
procompetitive effects.”184 Additionally, the two enforcement agencies of
the Sherman Act that have the ability to assess the long-term effects of
RPM, i.e., the Department of Justice and the Federal Trade Commission,
suggested to the Court that it should judge RPMs under the rule of
reason.185
Furthermore, the Dr. Miles rule is difficult to reconcile with other
vertical-restraint jurisprudence which had contrary holdings; this makes for
an unprincipled judicial framework.186 If the Court had decided that the
positive effects of RPMs were insufficient to justify overruling Dr. Miles,
then it would have put contrary holdings, such as Colgate and Sylvania, on
shaky ground.187 In sum, the Court concluded “it is a flawed antitrust
doctrine that serves the interests of lawyers—by creating legal distinctions
that operate as traps for the unwary—more than the interests of
consumers—by requiring manufacturers to choose second-best options to
achieve sound business objectives.”188
The majority also observed that congressional action shows that the
Dr. Miles rule was not meant to be permanent.189 “The text of the
Consumer Goods Pricing Act did not codify the rule of per se illegality for
vertical price restraints. It rescinded statutory provisions that made them
per se legal.”190 “Congress could have set the Dr. Miles rule in stone,” but
it “placed these restraints within the ambit of section 1 of the Sherman
Act.”191
B. Strengths and Weaknesses of the Majority
The majority puts forth an excellent analysis of why Dr. Miles should
not be followed today. The majority contrasts our current economy with
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the past. The economy that existed when Dr. Miles was decided is
radically different from today.192 Today, vertical restraints can actually
benefit our economy.193
The majority shows the positive effects that vertical price restraints can
have on our economy.194 It promotes interbrand competition and it
facilitates market entry for new firms and brands.195 It encourages retailer
services that would not be provided even absent free riding.196 The
majority also addresses what adverse effects vertical price restraints can
have on our economy.197 They address this by showing that the rule of
reason would require courts “to be diligent in eliminating their
anticompetitive uses from the market.”198
However, there are some weaknesses in the majority’s argument. The
majority addresses why stare decisis does not apply, but their analysis is
not as thorough as the dissenting opinion. The majority did not feel this
issue was as important as the dissent did.199 Additionally, stare decisis
does not give the court enough guidance on how to apply the rule of
reason, which and allowed the Court to decide the question at bar.
The majority does say that as the courts make decisions, they will gain
experience in applying the rule of reason, and can thus establish a litigation
structure to ensure the rule operates to eliminate anticompetitive restraints
and to provide guidance to businesses.200 However, the majority does not
provide any real guidance to help the courts implement the rule of reason
now.
C. Justice Breyer’s Dissent
Justice Breyer, joined by Justices Stevens, Souter, and Ginsburg issued
a dissenting opinion. Although the majority’s arguments were valid, the
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dissent held that it does not warrant the Court’s overturning of such a wellestablished a legal precedent.201
1. Arguments Against the Per Se Rule
Justice Breyer recognized that sometimes resale price maintenance can
prove harmful and that sometimes it can bring benefits.202 However,
before announcing his ultimate conclusion, that courts should indeed apply
a rule of reason, he noted several questions that should be asked such as:
“how often are harms or benefits likely to occur? How easy is it to separate
the beneficial sheep from the antitrust goats?”203
Justice Breyer noted that economic studies can help provide answers to
these questions and, in doing so, should inform antitrust law.204 However,
antitrust law should not replicate economists’ views, which are sometimes
conflicting.205 Furthermore, “law, unlike economics, is an administrative
system . . . [that] depend[s] upon the content of rules and precedents only
as they are applied by judges and juries in courts.”206 Courts cannot easily
identify instances where the benefits are likely to outweigh potential harms
because it is difficult to identify whether the producer or the dealer is “the
moving force behind any given resale price maintenance agreement.”207
Justice Breyer acknowledged that scholars of antitrust law created
checklists and question-sets to help courts separate the good effects from
the bad effects, but ultimately dismissed the idea on the observation that
they are easier in theory than in fact. 208
2. Why Stare Decisis Should Be Adhered To
Justice Breyer emphasized that there is no change in circumstances in
the past several decades that help the majority’s position.209 In his dissent
he noted that there has been “one important change” that actually argues
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“strongly to the contrary.”210 When Congress repealed the McGuire and
Miller-Tydings Acts in 1975211 it “consciously extended Dr. Miles’ per se
rule.”212 “Congress fully understood, and consequently intended, that the
result of its repeal of McGuire and Miller-Tydings would be to make
minimum resale price maintenance per se unlawful.”213
Although Congress did not prohibit the Court from reconsidering the
per se rule, by enacting major legislation premised upon the existence of
that rule it demonstrated important public reliance upon that rule. That
constitutes an even more compelling reason why the court should keep the
rule.214
Justice Breyer pointed out that relevant changes in the American
economy do not necessarily support the majority’s position; noting,
however, that no one had “argued that concentration among manufacturers
that might use resale price maintenance has diminished significantly.”215
And Justice Breyer felt that it has not.216
The dissent then analyzed the factors that past case law indicates are
relevant when courts consider overruling an earlier case.217 “First, the
Court applies stare decisis more ‘rigidly’ in statutory than in constitutional
cases.”218 “Second, the Court . . . sometimes overrules cases that it decided
wrongly only a reasonably short time ago.”219 The dissent referenced
Justice Scalia who stated, “[o]verruling a constitutional case decided just a
few years earlier is far from unprecedented.”220 Justice Breyer noted that
Dr. Miles was decided a hundred years ago and overruling it would also
“overrule the cases that reaffirmed its per se rule in the intervening
years.”221
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Third, if a decision creates an “unworkable” legal regime, it would
argue in favor of overruling the precedent.222 Even with the exception of
Colgate, implementation of the per se rule, has proved practical over the
course of the last century.223 Justice Breyer observed that “[n]o one has
shown how moving from the Dr. Miles regime to the ‘rule of reason’
analysis would make the legal regime governing minimum re-sale price
maintenance more ‘administrable’224 particularly since Colgate would
remain good law with respect to unreasonable price maintenance.”225
“Fourth, the fact that a decision ‘unsettles’ the law may argue in favor
of overruling.”226 However, “[t]he per se rule is well-settled law.”227 Thus,
the majority’s change will unsettle the law.228 Fifth, if a case involves
property rights or contract rights and reliance interests are involved, it
argues against overruling.229 Justice Breyer concluded the case does
involve “contract rights and perhaps property rights (consider shopping
malls). . . . [a]nd there has been considerable reliance upon the per se
rule.”230 Additionally, “Congress relied upon the continued vitality of Dr.
Miles when it repealed Miller-Tydings and McGuire.”231 Furthermore,
much of the economy has come to rely upon the continued application of
the per se rule. “A factory outlet store tells the Court that the rule ‘form[s]
an essential part of the regulatory background against which [that firm] and
many other discount retailers have financed, structured, and operated their
businesses.’” 232
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Sixth, if “a rule of law has become ‘embedded’ in our ‘national
culture’ [it] argues strongly against overruling.” 233 “The per se rule
forbidding minimum resale price maintenance agreements has long been
‘embedded’ in the law of antitrust. . . . [and i]t involves price, the
economy’s ‘central nervous system.’”234 The per se rule assumes that
consumers prefer a lower price to more service, offers consumers that
choice, and creates a bright line that is well understood in the business and
legal community and thus is easy to administer and enforce.235
In conclusion, Justice Breyer noted that “every stare decisis concern
this Court has ever mentioned counsels against overruling [Dr. Miles].”236
Thus, because of the stare decisis concerns, the dissent does not feel that
the majority is justified in overruling a decision of such longstanding.237
D. Dissent Strengths and Weaknesses
The dissent’s stare decisis analysis is extremely thorough. It brings to
light a lot of the weaknesses of the majority’s arguments. Through its
analysis, the dissent shows that every argument for adhering to stare
decisis that the Court has ever mentioned leans in favor of upholding Dr.
Miles.238 The dissent also emphasizes that there is no clear standard of
how the lower courts are to apply the rule of reason.239
There are some weaknesses of the dissent’s argument. They do not
address the vast differences between Dr. Miles time and our current period.
There has been an tremendous number of economic developments since
Dr. Miles was decided and the majority recognizes this. The majority’s
opinion is forward thinking, while the dissent’s opinion is fearful of
change.
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V. SIGNIFICANCE
A. How the Rule of Reason Should be Applied: What Workable Principles
Should the Lower Courts Follow
The majority enumerated some of the important factors relevant to the
rule of reason analysis. First, “market power could be a threshold
requirement” for a resale price maintenance (RPM) claim.240 Second, the
majority explained that RPM “should receive more scrutiny if competing
manufacturers adopt the practice.”241 Competition in the relevant market is
not likely to be harmed if RPM is not widespread.242 “Third, vertical
restraints driven by retailers are much more likely to be harmful to
competition than restraints for which the manufacturer was the impetus.”243
These factors are merely guideposts and the Court was not explicit in
detailing how a rule of RPM case should proceed. Instead lower courts
should “establish the litigation structure to ensure the rule operates to
eliminate anticompetitive restraints from the market and to provide more
guidance to businesses.”244 The Court emphasized that lower courts could
“devise rules over time for offering proof, or even presumptions where
justified, to make the rule of reason a fair and efficient way to prohibit
anticompetitive restraints and to promote pro-competitive ones.”245
Therefore, there may be inconsistent decisions because of the lack of
guidance with regards to how the rule of reason should be implemented.
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Although the majority did set forth some guidelines for lower courts to
follow to determine whether the RPM was anticompetitive, the guidelines
are not workable. As Justice Breyer states in the dissenting opinion, “[o]ne
cannot fairly expect judges and juries in such cases to apply complex
economic criteria without making a considerable number of mistakes,
which themselves may impose serious costs.”246
At a minimum, workable legal principles for implementation must “(1)
provide clear direction to facilitate voluntary compliance and effective
enforcement, and (2) prevent the arbitrary and retroactive imposition of
liability.”247 Therefore,
The federal courts must restrict Sherman Act liability to
cartels and integrations to gain monopoly power, the
original targets of the Act and the only practices
condemned by a consensus of lawyers, scholars, and
judges. They must also employ a decision methodology
that juries can apply to reach correct results.248
The typical rule of reason is open-ended.249 It is a “form of
presumptive legality in the sense that the defendant prevails unless the
plaintiff offers some proof of harmful effects or tendencies.”250 A “typical
plaintiff
must
show
that
the
challenged
conduct
limits
competition . . . significantly.”251 The plaintiff is usually required “to
define a relevant product and geographic market and to show that the
defendants occupy a significant portion of it.”252 The defendant can “rebut
that prima facie case [set forth by the plaintiff] by disproving any of the
plaintiff’s proofs or by introducing credible evidence that the restraint
serves a legitimate business purpose.”253 The plaintiff may then “rebut
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those contentions . . . or attempt to show that the restraint . . . fails to serve
that purpose or does so no better than less restrictive alternatives.”254
However, the open-ended rule of reason approach to RPM creates
“great uncertainty.”255 Not only “would the parties and the court be in
doubt about what they were looking for, but the result would certainly be
far more vertical price fixing than we have today.”256 Thus, a more
structured approach is needed.
1. The Working Principles that Lower Courts Should Use
Long before Leegin was decided, “Professors Areeda and Hovenkamp
recommended a structured rule of reason approach for RPM.” 257 This
approach creates more certainty and is better than the bright-line per se
illegality rule. If the per se illegality rule were used, all of the
procompetitive effects of RPM would be eliminated by the bright-line
rule.258 However, the approach proposed by Areeda and Hovenkamp
allows the defendant to rebut the existence of the anticompetitive factor or,
if this is impossible, prove that the restraint serves a legitimate function.259
Thus, there is a possibility that price-maintenance agreements will be
allowed.
Therefore, procompetitive effects are not completely
eliminated.260
The structured approach consists of an attempt to allocate fairly
between the plaintiff and the defendant the burden of making the case.261
The proposed approach begins with the plaintiff “showing the presence of
at least one of the [following] adverse factors” to prove the prima facie
case.262 These factors are consistent with the analysis and the guidepost
factors set forth by the Leegin majority.263 However, these factors are much
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more specific than the three “guidepost” factors. Therefore, they provide
more certainty. The list of factors includes:
•
•
•
•
•
•
•

•

Manufacturer concentration;
Widespread market coverage;
Dealer concentration;
The RPM was initiated by a dealer or group of
dealers;
The RPM covers a powerful brand;
The RPM was requested by a powerful dealer that
a manufacturer could not readily replace;
RPM is used only in select markets (suggesting
dealer power in those markets accounts for the
restraint); or
The RPM is used for a homogeneous product
(suggesting that there could be no free rider or
enhanced service justification for the restraint).264

Manufacturer concentration occurs when “the market share of brands
[is] . . . controlled by manufacturers through vertical integration, through
vertical agreements, or through informal arrangements having a similar
effect (such as terminating price cutting dealers . . . [because] they are
price cutters or tacitly announcing that one will cease to supply dealers
selling for less than a specified price).”265 “[M]arket coverage is deemed
widespread if it exceeds [fifty] percent.”266
Dealer concentration occurs when there is “a danger that horizontal
coordination among dealers could be aided by [RPM].”267 Widespread
market coverage occurs when RPM covers a large portion of the retail
market.268 “In that event, the restraint reduces interbrand competition.” 269
Thus, dealers “have an incentive to seek the vertical restraint, and
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consumers are left with few unrestrained alternatives.”270 Furthermore,
when “multibrand dealers are typical, . . . widespread coverage within the
manufacturers’ market may also mean that the manufacturers use the
restraint to induce dealer recommendations that deceive consumers.”271
Dealer initiatives and “‘[d]ealer power’ may also be indicated by a
restraint that was adopted or enforced after request or demand by dealers
acting collectively or adopted after request by a ‘dominant’ dealer.”272 If
the resale price maintenance covers a powerful brand then “[d]ealers have
the incentive to restrain intrabrand competition.”273 “A [thirty] percent
market share is a moderate to weak indicator of such brand power.”274
A powerful dealer “may be difficult for the manufacturer to replace
without some loss of market momentum and perhaps other tangible costs
as well and thus may have some ‘power’ over the manufacturer.”275
Selective coverage occurs when the restraint is used in only one or a few of
a manufacturer’s local markets.276 If resale price maintenance is used for a
homogenous product then there could be no free rider or enhanced service
justification for the restraint.277
The list above is not comprehensive and the presence of only one of
these factors is most likely not sufficient to establish that there is a danger
of competitive harm and satisfy the plaintiff’s prima facie case.278
“Nevertheless, the list provides a good starting point for courts to use in
determining whether the plaintiff has shown that the RPM is likely to harm
competition by ‘perpetuating inefficient distribution, suppressing
competition . . . to enhance dealer profits, facilitating manufacturer
coordination, or promoting some other anticompetitive interests.’”279
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The burden then shifts to the defendant to rebut the anticompetitive
factors.280 The defendant’s standard of proof (e.g., preponderance of the
evidence, substantial, etc.) could vary depending on the type of
anticompetitive factors at issue.281 The standard of proof is varied because
some facts are harder to prove than others and in other cases the easily
accessible facts (that could be proved with clear and convincing evidence)
should have no bearing on the outcome of the case.282 For example, the
court should not generally consider evidence that:
economic performance is satisfactory, that market
circumstances substantially prevent tacit coordination, that
resale price maintenance does not significantly reinforce
any coordination that does exist, that dealers do not in fact
make deceptive recommendations to consumers, or that
many consumers are not actually deprived of any
significant choices they desire . . . because evidence about
them is so likely to be inconclusive.283
If the defendant cannot rebut the existence of one of the
anticompetitive factors, then the burden is on the defendant to prove that
the restraint serves a legitimate function.284 The standard of proof also
could depend the type of factors at issue.285 For example, “[w]ith respect
to anticompetitive factors other than dealer power, the defendant should be
deemed to have met its burden only:
if the manufacturer shows it more likely than not that it has
a legitimate business problem, that it is significant in the
sense of being nontrivial, that the restraint is reasonably
connected to its solution, and that any less restrictive
alternative suggested by the challenger is significantly less
effective or significantly more costly.286
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2. Applying the New Workable Principles
The clarity of the new approach proposed by Professors Areeda and
Hovenkamp is illustrated when the facts of Leegin are applied. To prevail
on its prima facie case, PSKS, Inc. would have to show at least one of the
anticompetitive factors.287 PSKS could show that Leegin would become a
concentrated manufacturer with undue market power.288 If Leegin and
another manufacturer competed with the same type of product and the
other manufacturer did not have resale price maintenance, Leegin’s
retailers would begin to offer more and more services with Leegin’s
product because that is the only way that Leegin’s retailers could compete
with one another for customers (since they can’t lower prices to compete).
Then consumers would have two options, either pay a higher price for a
Leegin product offered with incredible services or a lower price for a
similar product.289 Eventually, consumers would prefer the Leegin product
because the Leegin products’ services would outweigh the difference in
price between the Leegin product and the competitor’s product. Thus,
Leegin would have undue market power.
Also, PSKS could show that the resale price maintenance is likely to
harm competition by perpetuating inefficient distribution because only
retailers that will adhere to the resale price maintenance will be able to sell
Brighton goods. For example, when PSKS discounted Brighton’s entire
line by twenty percent, Leegin stopped selling the Brighton product to the
store.290 Thus, PSKS could prove its prima facie case.
The burden would then shift to Leegin to rebut the anticompetitive
factors. Leegin’s justification for the resale price maintenance agreement
was to limit the product to be sold at specialty stores so it could “offer the
customer great quality merchandise, superb service, and support the
Brighton product 365 days a year on a consistent basis.”291 “Leegin
adopted the policy to give its retailers sufficient margins to provide
customers the service central to its distribution strategy.”292 Thus, Leegin
would try to rebut the anticompetitive factor by showing that many
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consumers are not actually deprived of any significant choices they
desire.293 Because the evidence would likely be inconclusive about
proving that consumers are not actually deprived of the choices they desire,
Leegin would have to satisfy a clear and convincing standard of proof.294
This standard is very difficult to prove and because Leegin is not likely to
be able to offer any evidence, it will not prevail on its rebuttal.295
Because Leegin likely will not rebut the showing of lack of consumer
choice, they would then need to demonstrate a legitimate business
interest.296 Because the danger is not dealer power, Leegin would have to
show the restraint is justified because “it is more likely than not that it has
a legitimate business problem, that it is significant in the sense of being
nontrivial, that the restraint is reasonably connected to its solution, and that
any less restrictive alternative suggested by the challenger is significantly
less effective or significantly more costly.”297
Leegin stated that
“discounting harmed Brighton’s brand image and reputation.”298 By
implementing its pricing policy, Leegin would give customers better
quality merchandise and better service.299 Therefore, by increasing its
reputation and brand image, Leegin would show that its pricing policy is
more likely than not to solve a legitimate business problem.
Leegin would also be able to show that the pricing policy is significant
in the sense of being nontrivial. Brand reputation and image are critical to
businesses. If the customer does not believe that it is getting a quality
good it will not purchase the product. However, by implementing its
pricing policy, Leegin ensures that its customers will get quality
merchandise and service.300 Thus, the pricing policy is significant because
it ensures that Leegin will have an excellent brand reputation.301
Leegin can also show that the restraint is reasonably connected to its
solution. Leegin is concerned with ensuring quality customer service and
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quality brands.302 By implementing its pricing policy, retailers will receive
sufficient margins to provide customers quality service.303 Thus, it is more
likely than not that there is a reasonable connection between the pricing
policy and ensuring quality goods and services.
Finally, Leegin would have to show that any less restrictive alternative
suggested by the challenger is significantly less effective or significantly
more costly.304 PSKS would most likely suggest that the alternative is to
not implement resale price maintenance.305 This alternative is significantly
less effective because if there were no pricing agreement, the retailers
would not receive sufficient margins.306 As a result, the retailers would not
be able to provide all of the services needed to ensure the quality customer
service that Leegin desires of its product.307 Thus, Leegin could prove
more likely than not that the alternative is significantly less effective than
its pricing policy.
Because Leegin would be able to satisfy its burden of proof (i.e., that it
more likely than not has a legitimate business problem, the business
problem is significant, the restraint is reasonably connected to its solution,
and the less restrictive alternative is significantly less effective), Leegin
will prevail on its argument to uphold the RPM. Thus, PSKS will not
prevail on its claim.
3. Why the Principles Should Be Adopted
These principles are consistent with the majority opinion in Leegin
because it would require courts to be “diligent in eliminating [resale price
maintenance] anticompetitive uses from the market.”308
It would
encourage more plaintiffs to bring cases because the plaintiff only has to
prove at least one anticompetitive factor.309 The structured approach also
ensures that procompetitive effects of RPM will not be eliminated because
the defendant is allowed to rebut the existence of the anticompetitive
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factors and to prove that the restraint serves a legitimate function.310
However, it also ensures that courts will be diligent in eliminating the
anticompetitive effects of resale price maintenance because it places the
burden on the defendant to prove these procompetitive effects.
These factors are also workable principles because the factors provide
a clear direction and are not vague like the “guideposts” set forth by the
majority. For example, as Justice Breyer emphasized in the dissent, the
majority’s guiding factor of “‘market power’ . . . invites lengthy timeconsuming argument among competing experts, as they seek to apply
abstract, highly technical, criteria to often ill-defined markets”311 because
the factor is so vague. While the other factors set forth by the majority are
similar to the factors set forth by Professors Areeda and Hovenkamp, the
factors set forth by the Professors are much more unambiguous.
B. Public Policy Issue: Effect on the Average Consumer and the Retail
Market
Resale price maintenance will also have an adverse effect on the
average consumer. As the dissent stated, “whole sectors of the economy
have come to rely upon the per se rule,”312 such as large low-price retailers.
This impacts businesses such as Wal-Mart and could cause Wal-Mart to
completely change how it does business and as a result be forced to raise
their low prices.313 The newer distributors, including internet distributors,
which have similarly invested time, money, and labor in an effort to bring
yet lower cost goods to Americans, will also be adversely affected if they
must adhere to vertical price restraints.314
With oil prices skyrocketing,315 gasoline prices rapidly increasing,316
and the foreclosure rates 317 at record highs, the average consumer has come
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to rely on lower prices by businesses such as Wal-Mart to survive. Wendy
Liebmann, chief executive of WSL Strategic Retail,
stated that
“Americans cannot control the big things such as oil prices, falling home
values, mortgage costs and rising property taxes, so they want to control
the small things [and] . . . are watching what they spend on everything.”318
Thus, if large, low-priced retailers are forced to increase prices, this will
adversely affect average consumers who are already decreasing their
spending because of the current state of the economy.
Large low retailers have in turn come to rely on being able to provide
consumers with lower prices. If businesses such as Wal-Mart are forced
to raise their prices, this will not only adversely affect the average
consumer, but retailers as well. With the economy already in a poor state
for the retail sector, Leegin will have a negative effect on retailers. For
example, this past holiday season “[i]ndustry sales fell 2.2 percent . . . , the
biggest decline since at least 1970.”319 Analysts suggest that given the
gloomy economic climate, consumers won’t be easily lured to splurge
significantly post-Christmas.320 While this past “November and December
were tough, people at least had a reason to shop in those months. Retailing
analysts say the next couple of months may prove to be even more
difficult.”321 Thus, the outlook is bleak for retailers as well as the average
consumer.
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VI. CONCLUSION
Although resale price maintenance could have an adverse effect on the
average consumer and retailers, there are also benefits. The Supreme
Court took a forward approach when it overruled Dr. Miles. The majority
was correct in ruling that the Dr. Miles rule is inconsistent with a
principled framework since it makes little economic sense when analyzed
with other past cases on vertical restraints such as Colgate and GTE
Sylvania. Our economy today is also very different from when it was
ninety-eight years ago, when Dr. Miles was decided.
Although the current state of the economy shows that the average
consumer will be adversely affected if prices increase at large low-price
retailers, the procompetitive benefits of resale price agreements outweigh
the anticompetitive effects.322 Vertical price restraints promote interbrand
competition and in turn also have the potential to give consumers more
options so that they can choose among low-price, low-service brands;
high-price, high-service brands and brands that fall in between.323
Therefore, although the average consumers may be hurt in the short-term
by an increase in prices, they will benefit in the long-run by enhanced
options.324 Furthermore, as the majority concluded that the per se rule is a
“flawed antitrust doctrine that serves the interests of lawyers—by creating
legal distinctions that operate as traps for the unwary—more than the
interests of consumers—by requiring manufacturers to choose second-best
options to achieve sound business objectives.”325
Although the rule of reason should be adopted, it is critical that it be
implemented properly so that the burdens on the average consumer and on
the retail sector do not become too great.326 Therefore, the Court should
implement more guidance for the rule of reason test.327 However, in the
meantime, lower courts should utilize the workable principles set forth by
Professors Areeda and Hovenkamp to implement the rule of reason test.328
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