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Document PrOdUCtlon BaSIQZSmons Even where the IBA
for International Arbitration

By Michael A. Roche

r U.S. litigators ac-

Pustomed to generous

discovery, it may come as
a surprise that document pro-
duction in international arbitra-
tion proceedings is signilcantly
curtailed. At the same time,
civil law arbitrators and practi-
tioners frequently complain that
their common law colleagues
have unduly expanded the use
of document production, thereby
increasing both the duration
and the cost of arbitration.
Regardless of their training,

institutional or ad hoc rules.
While the various rules may ap-
pear similar, they often contain
important nuances. For urgent
cases, the rules can also provide
for interim or provisional mea-
sures, which may be necessary
to preserve evidence. Some rules
also contemplate the effect of a
party's noncompliance with its
obligations.

In addition to institutional
or ad hoc rules, parties may
agree to adopt the Rules on the
Taking of Evidence in Interna-

young arbitration lawyers should tional Arbitration developed by

familiarize themselves with
certain basic concepts before
formulating or responding to
document requests.

As in arbitration generally,
careful attention should be paid
to the precise language of the

the International Bar Associa-
tion (IBA). The IBA Rules can
be used in both commercial
and investment arbitration
proceedings and in certain

es have not been formally
adopted, they are often con-
sulted by parties and arbitral

tribunals. Thanks to a May 2010 pursue such

update, the IBA Rules now also

specilcally address e-disclosure.

In determining whether a
party should be required to
produce documents, arbitral
tribunals typically consider a
number of factors ranging from
the signilcance and availability
of the evidence to concerns for
privilege and con!dentiality.

One point that bears par-
ticular mention is that tribunals
normally limit the production of
documents to those that are in
the requested party's 2posses-
sion, custody or control.° Even
where third-party document dis-
covery is permitted (e.g., under
Section 7 of the Federal Arbitra-
tion Act in the United States),
arbitrators may be hesitant to
use such procedures. Similarly,
where a possibility may exist for
parties to seek independently

respects bridge the gap betweenthird-party document discovery

civil and common law discovery

in national courts (e.g., under

28U.S.C. 8§ Young
1782), there arbitration
may be a lawyers
reluctance to interested in
learning ef-

measures fective skills
without !rst to manage
obtaining document
authoriza- requests are
tion from the encouraged
tribunal. to pursue

Arbitral continuing
tribunals are education on
sometimes this topic.
aided in their The ABA of-
consideration fers practical
of document  ass J resources

disputes by a device known as through the Section of Interna-

the @Redfern Schedule.° Named tional Law and the International

for commentator Alan Redfern, Arbitration Committee.

the Redfern Schedule normally

contains four columns that sum- Michael A. Roche is an associate with
marize the documents request- & Case LLP in Washington, D.C.

ed, the requesting party's justi!-
cations, the requested party's
objections, and the arbitrators'
ruling on each request. In par-
ticular, this technique typically April 17+21, 2012

reduces meetings, costs, and New York City

delays through an organized ap- http://www.americanbar.org/groups/
proach to discovery. international_law/events_cle.html

NEXSTEPS
QABA Section of International
Law Spring Meeting

Avenging
Wage Theft
for Free

By Bryce W. Ashby

recent survey of about
A‘,OOO low-wage workers in

receives none or only a portion  private attorneys is that they
of his or her wages as guaranteed frequently involve small, isolated
by contract or state or federal incidents affecting only one or two
law. Wage theft mainly affects workers. Many private practitioners
the working poorbthose who can suppose that these cases are not
least afford it. capable of justifying the costs and
Often the victims of wage theft diflculties of litigation. The fol-
are immigrant workers. New immi-lowing are some reasons why that
grants make easy targets as they perception is inaccurate and why
are often linguistically isolated,  all attorneys should consider this
unfamiliar with state and federal a prime area for pro bono work
wage laws, and in many cases  regardless of practice area:

ew York, Los Angeles, andfearful of reporting violations to

Chicago found that 68 percent
of those workers suffered some
form of wage violation in the
previous week. Such a violation,
often called @wage theft,° is the
practice whereby an employee

authorities.
Fortunately, for young attor-
neys, this is an area that is ripe

Rewarding Work

There are few concepts as funda-
mental as the idea that a worker

for pro bono legal service. The who gives of his sweat and time
perceived problem with these deserves to be compensated fairly
cases from the perspective of many o continued on page 2
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Solo Attorneys Need to Fo
on Their Pockets

By William T. Harvey Jr.

s a solo practitioner, the

Aiggest issue facing my
usiness is how to man-

age my 'nances. And | don't
mean how to generate clients
or how to collect and bill, but
rather how to handle the routine
expenses that are associated
with a law Irm. In this regard,
it is important to consider your
accounting practices, your busi-
ness form, and your insurance
coverage.

This conversation
should not be the !Irst
or the last you have with your
accountant.

You want an accountant with
whom you can build a relation-
ship. Settle a big case, call the
accountant. Hire staff, call the
accountant. Need to buy or lease
oflce equipment, call the accoun-
tant. These everyday items are
things that will affect you when
tax time comes, which, depending

The best piece of advice | can on your !rm structure, might be

give any new solo attorney is
to get a good accountant. As a
small business owner, you want

an annual or a quarterly event.
After you have spoken with
your accountant, the next deci-

someone who knows what a solosion every new solo needs to

attorney faces, so you should

make is how the business will be

CﬂiSurance broker is a good pe!

son to know and with whom to
build a relationship. Insurance
premium costs are predicate!
5 the type of work you do.

| Some areas like criminal law
tend to have lower premiums

Before signing up for a policy,
ask your broker the following
questions:

Q What are the limits?

Q Are defense costs included
in my per occurrence or ag-
gregate limits or are defense
costs outside the limits? In
other words, does the cost
of defense get subtracted
off the policy limits, thereby
reducing the potential money
available for settlement?

Q What is my deductible (i.e.,
how much do | have to pay
out of pocket before the insur-
ance carrier starts paying)?

Malpractice insurance seems complex and scary to a lot of people,

but it is worth the premium, especially if you get sued.

look for an accountant who
works with small businesses or
law Irms. Before you hang your
own shingle, it is important to
sit down with the accountant
and map your business plan for
the next !ve years. You should
ask your accountant the follow-
ing questions:

What is tax deductible?
What can | depreciate over
the years?

What expenses am | allowed
to awrite offo?

Should | claim a home oflce?
Should | use a cash basis or
an accrual basis?

Should | lease or buy
equipment?

Q
Q

o O

o]

set up. You should learn the pros
and cons to each type of busi-
ness entity and how they relate
to a law !Irm. How you choose to
set up your Irm is an individual
decision based on you, your
clients, your book of business,
and your practice area. My only
suggestion is to make sure you
protect your assets.

After you set up your 'rm,
your next big consideration is
malpractice insurance. Insurance
seems complex and scary to a lot
of people, but it is worth the pre-
mium, especially if you get sued.
Some states require insurance;
you should Ind out if your state
has minimum coverage require-

ments. Much like an accountant, Available at ShopABA.org!

Q Will my policy pay for time
off of work?

Some policies will pay you
a per diem rate if you get sued
and have to go to trial. | would
suggest getting quotes from
several different carriers, as
every policy is different.

than areas such as real estate.

Avenging Wage Theft
¢ continued from page 1

law unjust enrichment claims,
and small claims courts to
quickly and effectively vindicate

for that labor. Though a particular their clients' rights.

d incident may cost an individual

worker only a few hundred dollars,Fee Shifting

denial of an employee's proper
wages has a real and lasting ef-
fect, as it can result in a family
not being able to buy food, pay
rent and utilities, or make a car
payment.

An attorney's involvement
can make a signilcant difference
because too many of these fami-
lies live from check to check and
sit on the precipice of Inancial
collapse.

Simple, Yet Creative Lawyering
For an attorney who may be
engaged in other areas of prac-
tice, wage theft cases are the
perfect type of pro bono prac-
tice. Smaller cases are typically
uncomplicatedbthey usually

The FLSA's fee-shifting provi-
sion also means that a case that
begins as pro bono does not have
to end that way. There is nothing
in the FLSA that discusses the
amount of damages ultimately
recovered for a worker versus the
amount that an attorney may be
awarded in fees. In fact, the pur-
pose of the fee-shifting provision
is to encourage private attorneys
to take these cases regardless of
the size of the violation. Indeed,
a recent decision from the U.S.
District Court for the Western
District of Tennessee awarded
attorney fees in an amount of
nearly $50,000 for the recovery of
only $300 in denied wages.
Although pro bono work

involve breach of contract claims should be engaged in as a means

or violations of the Fair Labor
Standards Act (FLSA), which

of community service, such a fee
can signilcantly encourage future

guarantees covered employees aservice when earned or donated.

minimum wage of $7.25 per hour

Thus, for those young lawyers

and one and one-half times their looking to make a real difference,
hourly wage for all hours worked avenging wage theft may be the

in excess of 40 hours in a work
week.

Despite the relative simplicity
of the factual issues involved,
the methods to seek redress for
your client can provide a real
opportunity for creativity, as a
number of worker centers, legal
aid attorneys, and private prac-
titioners have made use of local
and state ordinances, common
Law Oflce

William T. Harvey Jr. is with the
of William T. Harvey Jr., LLC in
New Jersey.

NEX$STEPS

Q2011 Solo and Small Firm
Legal Technology Guide.
PC #5110716. ABA Book
Publishing.

. |

opportunity for you. For further
information, contact the National
Employment Law Project (www.
nelp.org), the Legal Services Cor-
poration (www.Isc.gov), or your
local worker center.

Bryce W. Ashby is an associate with the
Law Firm, LLP in Memphis, Tennessee.
practice consists exclusively of represer

workers in employment matters.

D THE DIVISION IS ACCEPTING LEADERSHIP

We encourage you to apply for an appointment for the
2012+2013 bar year. Young lawyers from around the country
with a wide reaching perspective on the practice of law and
the legal profession are needed to ensure that the YLD pro-

vides relevant, timely, and exceptional resources and services
to our membership. Your skills, passion, and perspectives
are essential to building a vibrant, inclusive, and multicul-

tural corps of volunteer leaders throughout our committees,

boards, and teams. The application deadline is February 15.

For more information and to a
www.ambar.org/yldappointments
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How to Spot and Avoid Email
Scams That Target Lawyers

By Bob Luttrell

fter all these years, lawyers
A’:}lre still falling for Internet-
ased check scams.

Last year, federal prosecutors
indicted six people in an Internet
collections scam that conned 80
lawyers in four states out of more
than $32 million and attempted
to scam another 300 law !rms out
of $100 million. One of the perpe-
trators was eventually extradited
to Nigeria this year.

Such scams have a long his-

addressee line. Does it look like a
mass distribution or is it directly
to you at your normal business
address?

Second, the text of the
message is usually a little off.
Sometimes you will be asked for
ahelp in your jurisdiction.® (Don't
they know what jurisdiction you
practice in?) The message will
state that the prospective client
has a claim against someone
else. Sometimes, but not always,

tory. Early versions would involve a prior settlement has been

letters or emails making simple
claims such as, @l have a lot of
money that | need to get out of
my country. | need your help to
do that. Send me a little money
to pay fees, and | will send you
a lot of money.® Now they are, as
one victim lawyer put it, @very,
very sophisticated.®

worked out and some payments
have been made. The settlement
and payments are usually round
numbers, and no lawyer will have
previously been involved. (One
lawyer said that if the scammer
could get a settlement that large
without a lawyer, he or she didn't
need her help.) If you respond

The usual reason a lawyer fallsfor additional information, you

for the scam is that he or she
ignores the warning signs that
something is not quite right.

may get a more targeted, but still
false, response. Generally, but not
always, you will be told that the

Sometimes this is because times prospective client believes that if
are tough and the promised fee you will simply write a letter, the
is high. Whatever the reason, it's money will come straight away.

imperative that lawyers be able
to separate the real inquiries
from the fake.

While there are an inlnite
number of variations on the basic
theme, all involve three elements:
a seemingly legitimate transac-
tion, the arrival of a check, and
a request to wire out funds. The
following are some warning signs.

First, you receive an email or
letter out of the blue request-
ing your legal services. Your
Irst question should be, 2How
did they get my name and why
did they select me from all of
the other available lawyers?°
If the message states that you
were referred by another lawyer,
contact that person directly using
information available from your
local bar directory. Never rely
on contact information in the
message. Also be aware that if
you click on a link in the message

(aside from malware possibilities), The catch is that aimost immedi- a refund of the overage.

the sender will usually appear
legitimate. After all, websites are
easy to set up. Also look at the

Third, the prospective client
is located outside your jurisdic-
tionBoften out of the coun-
tryband you will Ind it almost
impossible to speak directly with
him or her. The prospective client
will usually say that he or she is
very busy, travelling, or working
odd hours, so communication
must be by email.

Fourth, at some point some-
one sends you a check. Never is
payment wired to your account.
The check may be in response
to your demand letter, or it may

even come before you have even

written your demand. In some
cases, the prospective client
may have sent you a retainer to
pay for services in advance. The
check looks and feels like a real
check, maybe even a cashier's
check. Usually, it purports to be
issued at a remote location on

a bank with no local branches.

ately after the check arrives, the
client requests that you return
part of the funds to himbor to

The ABA Web Store is your number one
source for practical legal informationb
visit us at www.ababooks.org

OveEr 150,000 cusTOMERS
HAVE PURCHASEDPRODUCTS
FROM OoUR ABA WEB SrorE
HERE IS WHAT THEY HAVE TO SAY.

aThe site is easily manageable.®

4] found just what | needed
and obtained it quickly!
Thanks.°

aThis is one of my favorite
online resources for legal
materials.°

aBrings everything that
IS important to my practice
to my !ngertips?

Litigating the

Workplace
Harassment Case

HARLENE HEVSER, OITOR

4 o

ababOO kS . O rg .. the source you trust for practical legal information.

some entity on his behalfbby recover. The wire is usually to
wire transfer. The client may just an account in another country,
want the amount you @collected® and the funds are typically again
less your agreed feesbBwhich are wired to another institution out
usually very large for the work
donebor the client may have
overpaid your retainer and wants

hope that the check is 2good.°
It never is.

Bob Luttrell practices with McAfee anc
of reach as soon as they hit the Taft in Oklahoma City in its Banking
designated bank. and Financial Institutions group. He

The best way to protect your- represents "nancial intermediaries anc
self is to heed the warning signs their customers in all aspects of bankil

Once the funds are wired, and not accept the representa- relationships. Over the years he has
the lawyer has been had. Wired tion in the Irst place. Victims of been involved in all sides of disputes i
funds are almost impossible to  these scams are always left to  those described in this article.
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International
Travel Tips
ternational trip in the near

I future, consider these travel
tips from Laurette Micaletti,

a Chicago-based attorney and
travel enthusiast.

f you are planning an in-

Q Check your passport to make
sure it's still valid. Some
countries have rules that
allow for refusal of entry
for visitors whose passports
are due to expire within six
months. If you need to renew
your passport quickly, don't
worry. There are
options that
allow you
to renew
in as
little as
24 hours,
but there
are strict
rulesband
it will cost you.
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Q Check with your destina-
tion's embassy or consulate
to see if you will need a visa.
Most countries don't require
a tourist visa, but the ones
that do sometimes offer a
discount for getting the
visa prior to arrival in that
country. If you are traveling
for work, this is extremely
important because almost
every country requires a work
visa (depending on the type
of work you do), and they
can take weeks to process.

Q While you're in a foreign
country, you are subject to
its laws. Check the U.S. State
Department's website for
information on the countries
you will visit.

Q Pack all of your
valuables and a fresh

Q Don't be afraid to complain
if there are issues with your
accommodations. Just make
sure you complain in a timely
fashion and speak to the
right person (usually, it's the
general manager). If you sug-
gest something they can do
to ameliorate the situation,
they are generally willing to
accommodate you.

Q If you want good recommen-

dations on restaurants and

fun places to visit, talk to

the concierge at your hotel.

They know all of the good

places and usually have con-

nections to get youinbtake

advantage of this resource.

concierge or doing research
on the area beforehand so
that you can avoid any
dangerous areas.

Use ATMs to obtain local cur-
rency rather than exchanging
your money. Although there
are fees associated with
ATMs, they will usually give
you a better exchange rate
and you can minimize these
fees by making fewer (but
larger) withdrawals.

Q

DON'T M

Q Don't overtip. Ask a local
what an appropriate amount org/abanet/commo
to tip is, but generally, if a 7
service fee is not included, MyA_Baihd Opt I_n ¢
5+10 percent is suflcient. receiving email frq
. ABA YLD.
Q When dining out, order the

local specialties. This will get
you the best quality for the

Forgot your ABA |

price.

Call 1-800-285-222

change of clothes in
your carry-on luggage
so that your valuable
items are protected and
you have some clothes
to get you by in case your
luggage gets lost. Loss of or

Q

Make sure to wander off the

beaten path. I've found some Laurette Micaletti practices law i
of the best places in cities ~ working on corporate and transa
I've visited simply by wan-  issues involving multinational pe
dering around, outside the  contracts and supply agreement
touristy sections. | recom-  previously worked as the Assista
mend speaking to the Counsel for Dyson Inc.
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