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Proving Patent Damages
after Uniloc

By S. Christian Platt and Bob Chen

Circuit affirmed a district court's @ow enough.® This decision has significant

decision to grant a new damagesmplications for patent infringement dam-
trial for Microsoft in a patent infringement ages, marking the end of the debate over the
action, finding that the 25 percent rule of blanket applicability of the 25 percent rule
thumb used to calculate damages was fareasonable royalty analyses and confirm-
fundamentally flawed tool for determining aing that patentees must demonstrate that the
baseline royalty rate in a hypothetical negopatented feature forms the 2basis for customer
tiation.° Uniloc USA, Inc. v. Microsoft Catp demand® or 2substantially creates the value of
No. 03-CV-0440, slip op. (Fed. Cir. Jan. 4the component parts® of a product to obtain
2011). In addition, the Federal Circuit found damages based on the entire market value of
that the patent holder's use of the entirethe accused products.
market value rule to @check® its damages The Federal Circuit's rejection of the 25
calculation was unwarranted, rejecting thepercent rule will require patent holders to
proposition that the entire market value canmore rigorously tie evidence proving their

Continued on page 11

USlng Lay Op|n|0n TeSUmony Z/Iessagefromthe Chairs
to Establish Key Facts

By David T. Case and J. Bradford Currier Jurors' Expectations

-I-he interplay between the scope of layhe issues under Rule 701 and the fact-specific 3

O n January 4, 2011, the Federabe used as long as the royalty percentage is

in this issue

Using Technology to Meet

opinion testimony under Federal Ruleapproach courts will often use in addressing

of Evidence 701 and expert testimonyadmissibility under Rule 701.
under Federal Rule of Evidence 702 con-
tinues to be a source of judicial discussion. Media Postings
As part of the ongoing process of refininglarris v. J.B. Robinson Jewelers 6
the circumstances under which lay opinionn Harris v. J.B. Robinson Jewelég7 F.3d
testimony is admissible, the Sixth Circuit235, 237 (6th Cir. 2010), a customer accused
reasoned irHarris v. J.B. Robinson Jewelerd jeweler of replacing her large 2pink® dia-
627 F.3d 235 (6th Cir. 2010), that lay opin-mond with a smaller, colorless stone when
ion testimony may be admissible even if theesizing her wedding ring. This allegation
likely conclusion drawn from this testimonyabout color was significant because pink
touches upon determinations usually made iamonds represent a specialized subset of /mefﬁon of Litigation
an expert. The decision inlarrisilluminates gems that command higher prices than AMERICAN BAR ASSOCIATION

Continued on page 14

The Authentication of Social
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MESSAGE

from the Chairs

Welcome to another
great issue d?roof Special
thanks go out to our authors
in this issue. These articles
are diverse and especially
helpful to trial lawyers.

Damages are always a
challenge in any litigation.
Add to the mix a complex
case and rapidly evolv-
ing law and you get the
must-read 2Proving Patent
Damages aftetnilog® by
S. Christian Platt and Bob
Chen.

Lay opinion is always
a challenge, especially
when the parties attempt
to differentiate lay vs.

p, expert opinion. 2Using
John H. McDowell Jr. | ay Opinion Testimony to
Establish Key Facts,° by
David Case and Bradford
Currier, is a key read before
you offer any lay-opinion
testimony.
Update your technol-
ogy trial game with 2Using
Technology to Meet Jurors'
Expectations,® by Brian
- Antweil, Perre Grosdidier,
David Wolfsohn and Ric Dexter. You will
be surprised at what cur-
rent jurors expect of your
technology and your proficiency with it. You will
be shocked at what future trials may look like.

Another thought-provoking 2technology must®
rounds out this issue: @The Authentication of
Social Media Postings,® by David Schoen. As
our factual inquiries to support cases move to the
virtual, this article explores the attendant added
layers of complexity.

We look forward to seeing you at the upcom-
ing ABA Annual Meeting, which will take
place August 4+9, 2011, in Toronto, Ontario,
Canada, a historical city with a long legal his-
tory and world-class attractions. You will enjoy
the venue and hundreds of CLE and networking

activities. g

Christina L. Dixon



Using Technology to Meet
Jurors' Expectations

By Brian F. Antweil, Pierre Grosdidier, and Ric Dexter

dispute where all but a handful of wit-world a much smaller place. Global trade no doubt
esses appeared through video testimorgpawns numerous and complex cross-border law-
We wanted these presentations to be of suduits. Many of these lawsuits involve witnesses who
high quality that the differences between a livdive in different countries, speak different langua
and videotaped presentation would be minimaks, and are not available to attend trial in person
To achieve this result, the parties agreed (witfThe only choice then is to capture their testimony
the federal judge's approval) to create a fairlgy deposition, likely in their home country.
elaborate, technologically advanced courtroom. In practical terms, these observations mean
It was a success inasmuch as it truly allowed theo things: First, get good equipment that will
parties to present the evidence in a way that wastisfy the juror's technical expectations. These
a close second to having live witnesses. Théxpectations are high. To the authors' knowledge,
experience made us think that lawyers may n@&-D presentations have not yet made their way
be doing enough to leverage the possibilities thatto the courtroom, and jurors have not been
technology offers today for presenting unavailabtesked to don special glasses, but it is just a mat-
witnesses. ter of time. It will only take one tort lawyer with
What a difference a few years make. Many of as fancy 3-D accident reconstruction video to
can remember back to the days when the courtypen that doorbif it hasn't happened somewhere
clerk rolled out a 26-inch television set (and notalready. Second, plan to spend considerable time
a flat screen) hooked to a VCR for presentatiomnd money on preparing for deposition and edit-
of an unavailable witness at trial. Can you eveng the testimony. High-quality video testimony is
forget how anxious you felt seeing the juror's eyest cheap. However, in a big-stakes lawsuit with
glaze over because of the extraordinarily dreadhany unavailable witnesses, your case may we
ful production quality? The sound was almodtinge on this planning.
unintelligible, and the image was small, poorly
lit, and out of focus. The witness's credibility (or
lack thereof) was at issue, and the jurors could n@lirecting the Courtroom
judge anything. All of your trial team's hard workNotwithstanding these exponential advances in
putting together the best case could fall apatechnology, until we see the day of virtual court-
because of this substandard presentation. rooms, the purpose of the deposition remains th
Although light years ahead of the TV/VCR samebto discover what the witness knows and, if
days, courts have not crossed the threshold beyohdstile, to pin him or her down on the relevant
what, in today's world, would be even minimallyissues for later cross-examination. And becaus
acceptable technology for presenting previouslye only get 2one bite at the apple® when depos
recorded testimony. This is especially true giveing witnesses, it is essential to get it right the first
current jurors' audiovisual expectations where jusime both in terms of how we ask questions and
the night before serving on the jury they may welthe technology used to capture the testimony.
have donned those funny glasses toAestarin - The more confused and disorganized the recorde@rian F. Antweil is partner
an IMAX 3D theater. What all this means to youdeposition, the more difficult it will be to create With Haynes and Boone,
as a trial lawyer is that relying on the status quan effective video for trial. LLP, in Houston, Texas,
where technology is concerned could hurt your It would be nice to think that a witness would and an adjun_ct prc_;fes-

. . . sor at the University of
case. Jurors today may quietly wonder why apoperate while being deposed, but we all knowHouston pierre Grosdidier
unavailable witness cannot be projected in 3-D ahat getting what we want can be a battle of wills is an ass:ociate in Haynes
holographically, IlkeStar V\/_at‘sPrmcess Le|q. No and may require the lawyer to attack issues severghq goone, LLP's Houston
lawyer wants the jurors' disappointment with theimes and from different angles before the witnessice. Ric Dexteris a
production values to adversely affect his or hemswers satisfactorily. This tension no doubt cansenior trial support spe-
case because of an inability to judge the witnesdead to a transcript that has what we want and cialist at Haynes and

These issues are important because future trialsed for later use but unfortunately is not nearlyBoone, LLP, in Dallas,
will involve more video testimonyPnot less. as neat and tidy as we would prefer. Texas.

R:cently, we tried a month long cross-bordethese same advances in technology have made the

&

Pierre Grosdidier
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Don't just assume

the technician

has it set up
right. Check the

camera shot on a

preview monitor

with someone

sitting in the

witness chair.
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Nonetheless, there are things that we can dequivalents) has been construed to authorize this
in the Q&A that may help when later editing for sort of editing and integration of witness testi-
presentation. For example, asking clear and orgaony, at the court's discretion, if it succeeds in
nized questions and using headlines when eithpresenting the facts of the case with clarBge,
introducing a new subject or returning to a sube.g., Beard v. Mitchelb04 F.2d 485, 503 (7th
ject that you have already explored will be usef@ir. 1979). Unfortunately, issue-based editing of
later. When working with documents, laying goodestimony may be challenged by the opposition
foundations is importantbnot so much for the and, based on the authors' experience and a quick
witness's benefit, but more for the trial consultansample of other lawyers' experiences, judges often-
who will have to choreograph the simultaneousimes are reluctant to stray from a chronological
presentation of video and documentary evidencegresentation.

On the technical side, hire a vendor who If no agreement can be reached, this restric-
understands the endgame. Make sure the vendayn means that the edited testimony necessarily
has state-of-the-art equipment. Determine earlgonsists of designated successive segments of the
on whether your trial presentation software andeposition. This approach can make it hard to
courtroom projection equipment will supporttell a compelling story because, despite your best
images recorded in a 16:9 aspect ratio. Propefforts to structure the deposition questions, the
lighting will improve any visual recording. With same issue can be touched upon at different times
high-definition recording equipment, properin the deposition. The lawyer is then faced with a
lighting is especially important. There is nothingdifficult choicebPeither suppress possibly valuable
worse than seeing a withess with deep shadowssegments of the deposition to ensure the continu-
in a backlit environment, rendering the witness'sty of the testimony on a given issue or accept the
face a blob on the screen. scatter and the possibility that the jury will be

Don't just assume the technician has it setonfused or fail to grasp key elements. These stra-
up right. Check the camera shot on a previewegic decisions are not made lightly and emphasize
monitor with someone sitting in the witnessthe importance of proper preparation when taking
chair. The image of an empty chair in the cama deposition. All is not lost, of course. In the clos-
era's viewfinder gives a poor approximation of thimg argument, we get to remind the jury what a
recorded image. Don't overlook the sound qualvitness said no matter how convoluted the origi-
ity. A well-balanced, properly miked and mixednal presentation might have been.
high-definition sound recording will improve the  Whatever the substance of the testimony,
viewer's perception of any video. Ask the technilittle details will make a big difference. Avoid
cian to record and play back a sound check prialistracting and abrupt cuts whenever possible.
to starting the deposition. The recording techni-Make the witness's picture fade in and out from
cian should monitor the sound balance and quabne question or topic to the next. Use the transi-
ity, wearing a headset throughout the recordingion sentences that you carefully asked during the
Finally, strive to maintain an atmosphere of discideposition, e.g., 2Let's go back to the files that
pline and decorum as though it were a courtroonyou admitted you took with you when you moved

) . from Company X to Company Y.° Use synchro-
Video Editing o ~ nized subtitles with the testimony even when the
Deposition video editing is an art. To be effectivegoyng is clear and the witness testifies in English.
the overall presentation must be carefully though§ome jurors will be primarily aural processors,
out. Your challenge is to pick out the ®pearlshiners visual, and yet others will achieve best

from hours of (largely) useless testimony and di§09nition through a combination of both.
till them into a story that will engage the jurors

and focus them on the important points. TheKnowing the Courtroom
tools available for this transformation are the rauwZourtrooms are considered high-tech if they are
deposition, the visual evidence presented duringquipped with one or two 42-inch plasma screens
the deposition (usually documents), the editingor viewing along with 15 to 19-inch flat panels
and presentation software, and the trial suppofor the judge, clerks, and jury box (typically one
person's skill with the latter. A threshold issue igpanel for every two jurorsee, e.g., High-Tech
whether the presentation will be shown on one odustice; Stanislaus County Courtrooms Receive an
two screens. The latter is, by far, the better choicélpgrade sAVvy, Quarter 3 2009, 6:3. Although
In a perfect world, it would be ideal to edita clear improvement over the TV/VCR days,
video testimony according to issue regardlesstbfs equipment is probably still less than ideal
where the issue-related segments are locatedtin present an unavailable witness. The main
the transcript. This approach is possible becaubmitation with this arrangement is that there is
Federal Rule of Evidence 611(a)(1) (and its statenly one screen, while two are ideal (one for the
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witness and one for the exhibits). This limitationminimally dimmed courtroom. Turning off court-
is compounded by the fact that the trial softwareoom lights during projection is an invitation to
must fit both the witness's image and documentgap, and the repeated back-and-forth between
into a single small screen, making the two evedark (during testimony) and bright (during breaks)
smaller. Providing jurors with shared 15-inch flatan be a strain on the jurors. Moreover, some
panels is arguably only a manifestation of thexhibits, e.g., those describing timelines, may
perennial @solution looking for a problem® synneed to remain visible during the testimony. The
drome. Under this argument, jurors get 15-incheam should also consider that projectors generate
flat panels because that is what is available ambise and give off heat, so they should be located
fits in the jury box, not because the panels araccordingly.
the right answer to the challenge of presenting Not every courtroom will accommodate four
evidence with new technology in the traditional 10-foot screens. If the courtroom is small, consider
courtroom. using large flat-panel displays on wheels. The
A witness's credibility is much easier to judgdrawbacks are that they are smaller and need to
when the jurors are watching a live person sittinge positioned much closer to the jury. However,
in the witness chair. Video testimony is morghey are quiet and can be relocated when neces-
likely to be effective when it emulates the reabary. Perhaps more importantly, flat panels offer a
thing. Until 3-D or holographic projections enter sharper image and will almost certainly introduce
the courtroom, the best that we can do is projec-D videos in the courtroom when the technology
the video-recorded testimony in high definitionallows displays in sizes larger than those currently
and on a screen large enough to display the wivailable in stores.
ness in full size.
Determining the right equipment for video Getting It Right
presentation depends on a number of factors afbw that you have everything in place, it's time
limitations, the most compelling being whetherto perform. @Your honor, the defense calls [insert
the judge is willing to allow the parties to usename] by deposition.° Unless your plan is to just
equipment over and above what is already thershow the jury the drone of a Q&A (which is
If not, then it is important to confirm that every- not recommended), it's not a matter of hitting a
thing works, including the oft-overlooked soundswitch and watching the show. Let's face itbwe
system. Have your team prepare back-up solutioinge in a sound-bite world and our attention
in case something breaks. spans are short. Just sit behind some teenagers at
A bit of courtroom scouting is in order if thea movie and watch them. Before the first word
court is amenable to the parties using their owis spoken in the movie, they are reading and
equipment. Try to work with your oppositionsending text messages. Jurors are no different.
to agree on what is necessary for presentatidime one-dimensional drone of a Q&A will lose
and work out ways to share the expense and tioem in a heartbeat. You have to mix it up. Live
seamlessly share the equipment between partigsstimony coupled with documentary (or other)
(This is usually as simple as having a switch thaxhibits introduces action and helps retain the
changes control of the equipment from one sidgirors' attention. This simultaneous presentation
to the other.) of testimony and documentary exhibits should
Survey the courtroom with your support teanbe meticulously choreographed. A PowerPoint
and with the opposing team to find the bespresentation containing the documents should be
location for at least two large screens and theareated so that your trial consultant can present
projectors. The general rule is that the projectiomocuments in a way that makes the testimony
screens should be four to five times the screemore compelling. For example, when the docu-
width away from the jury box. A six-foot screenment is initially discussed, the first page is shown,
therefore, should be 24 to 30 feet away. In ownd then as portions are discussed or read, they are
month-long trial, we used four 10-foot screens imagnified as necessary to emphasize their impor-
a federal courtroom. With screens on both sidgance. The documents should disappear or dim
of the room, every person in the courtroom hadfter the witness starts to answer the question,
an unobstructed and bigger-than-life view of theignaling the jurors to shift their attention back to
presentation. the witness. This choreographic use of documents
It is preferable to use LCD projectors that sugs not limited to unavailable witnesses. It works
port SVGA images (screen resolution of 1024%768pually well with live testimony.
for best image quality. Avoid DLP projectors with Do not hesitate to reuse the video testimony in
their attendant color balancing problems andyour closing argument. Show key passages along
brightness limitations. The projectors must bavith the text below the witness again to ensure
powerful enough to create a clear image in a Continued on page 10
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The Authentication of
Social Media Postings

By David I. Schoen

inkedIn, MySpace, Plaxo, Twitter, andered a matter of 2professional competence® for

thers, have literally hundreds of millionsattorneys to investigate relevant social network-
of subscribers who use their services daily. Thasg sites.°SeeSharon Nelson et al., 8The Legal
sites are used by businesses and private partieglications of Social Networking,® 2Regent
for commercial and personal purposes. Uses vddyl. Rev. 1, 1+2 (2009/2010)See als&dward
but include setting up a profile page and postingl. Marsico Jr., 2Social Networking Websites:
personal information on one's own site; usingre MySpace and Facebook the Fingerprints of
the services for their 2chat rooms,® sometimefie Twenty-First Century?® 1%Widener L.J.3,
anonymously; advocating a position on a matte367 (2010); Andrew C. Payne, @Twitigation: Old
of private or public interest; advertising; bloggingRules in a New World,° 4@Washburn L.J3, 841
instant messaging; and mor8ee Independen{Spring 2010); Katherine Minotti, 2Evidence:
Newspapers, Inc. v. Brodi@7 Md. 415, 966 A.2d The Advent of Digital Diaries: Implications
432 (Md. 2009) for a full discussion of the variousf Social Networking Web Sites for the Legal
forms of social media uses. Profession,® 68.C. L. Rev.1057 (Summer 2009);

The widespread use of social media and tl@g&rossman, 2No, Don't IM MeblInstant Message,
variation in practices among sites give rise tAuthentication, and the Best Evidence Rule,® 13
concerns about the reliability of such evidenceGeo. Mason L. Re\L309 (2006); Authenticating
On February 10, 2011, for example, thew York MySpace Evidence, CYB3RCRIM3 (Nov. 16,
Timesreported that a series of comments attrib2009), http://cyb3rcrim3.blogspot.com/2009/11/
uted to Rahm Emanuel appeared on a Twittesuthenticating-myspace-evidence.html; John S.
feed reflecting profanity and substantively offenwilson, @MySpace, Your Space, or Our Space?
sive thoughts. However, as ti@mesreported, it New Frontiers in Electronic Evidence,® &5. L.
turned out that the Twitter feed did not actually Rev.1201 (2007).
originate from Emanuel but was the product of a In terms of the evidentiary implications aris-
parallel account, known in the industry as a @paiing from this new forum for communications,
ody account,® reflecting the comments of somdéhe problems and the solutions are a mix of
one else who was posing as Rahm Emai8ed, the old and the new. Traditional evidentiary
e.g.,Ashley Parker, 2You Wouldn't Believe Whatprinciples provide a starting place for analysis.
Rahm Emanuel Is Saying on Twitter. NeitherPreliminary questions of admissibility turn, for
Does He.New York Timed-eb. 10, 2011. the most part, on traditional analysis, based on

Notwithstanding the increasing frequencyfamiliar frameworks for considering authenticity,
with which issues relying on the evidentiary valu¢he best-evidence rule, hearsay, hearsay excep-
and admissibility of social media evidence at#ons, party admissions, co-conspirator relation-
finding their way into the courtroom, there areships and statements, non-hearsay proffers, and
still relatively few reported decisions discussingore. However, some factors specific to social
these issues, and only recently have commentaedia networking can complicate the application
tors begun to address the evidentiary factors swi-those traditional concepts, and we must be pre-
rounding such material in an organized fashion. pared to deal with these complications.

With increasing frequency, social media post- Differences peculiar to social media posting
ings, including words, pictures, and other imagesyidence (and some other computer-generated
are becoming sources of evidence in a variety @fidence) vary from simple to quite complex.
cases. The relevance and uses to which sodw@r example, handwriting analysis will not avail
media postings, friend lists, or chat room suleither the proponent or the opposing party on the
jects and the like must be considered by everyatter of the attribution of a social media posted
litigator in any kind of civil or criminal case are@writing® as it might for a traditional writing.
Pro Bono Publico Award, limited only _by one's imagination and crez_ativity.'l_’he anonymity afforded by chat rooms a_nd mul-
is a solo practitioner with In comn_wentmg on_the |mportanc_e of coming totiple users of_a pass_vvord further complicate the

offices in Alabama and  terms with these kinds of issues in the context ehatter of attribution in ways not contemplated

New York. litigation, at least one study concluded that givenn traditional 2writing® inquiries. These kinds of
the widespread use of social networking and iriables are why efforts to admit social media

Scial media sites, including Facebookimplications for litigation, it should be consid-

David I. Schoen

David I. Schoen, recipi-
ent of the ABA's National
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evidence are often met with a sense of 3udicidiederal Rules of Evidence (or the state analog for
skepticism® about reliability, similar to the con-matters litigated in state courts) in its considea
cerns that arose when other kinds of computerized authentication questions, just as it would for
evidence began to regularly appear in courtroontise authentication of exhibits outside of the sdcia
in the mid-1990s. Gregory P. Joseph, 5-Founedia realm. The authentication standard guiding
Federal Rules of Evidence Manual Il (2010).  the court generally requires the proponent to estab
The discussion of the authenticity requiredish sufficient evidence to allow a rational trief
ments for the admission into evidence of socidct to conclude that the proposed evidence is what
media evidencebusing the most basic model: atihe proponent claims it to be.
exhibit that purports to be a printout of a website The foundation to satisfy whether the exhibit
postingbstarts with the premise that the socialis actually a printout from a given social media
media evidence at issue meets a basic threshelte is rather straightforward. There is no need
of relevance. One can easily conceive of socitd call a representative from the social media
media postings being relevant for the purposes @impany at issue to satisfy this element of the
offering a party admission, a declaration againfiundation, just as a similarly situated witness
interest, a friendship or an association refleaiad would not be required in other settings. Assuming
one's website and 2friends® list, etc. Similarlgeo the proponent is not the person whose website
might readily imagine a posting being substantiallgosting is at issue, the most straightforward man-
relevant to a central question in the matter beingner of laying a sufficient foundation would be to
litigated in such contexts as libel, false advars simply have a witness testify that he or she is the
fraud, and much more, or in a criminal case ongerson who printed out the posting, that he or
could conceive of a social media posting, with thehe recalls the appearance of the printout that he
assistance of an expert witness, providing an alibi she made from the social media site, and that
or other defense for the criminal defendant, ad wete or she recognizes the exhibit as that printout.
as affirmative evidence of guilt, a conspiracy or If such a person is not available, the proponent
other criminal relationship, threats, corroborationcould also have a witness testify that he or she
for other evidence, and so on. visited the social media site at issue, read the
Evidence proffered as information allegedlinformation there that is reflected in the proposed
drawn from social media websites, whether offer@dintout exhibit, remembers the contents of the
simply for the fact that such information appearedocial media site, and can identify the proposed
on a given website or for some other purpose, printout exhibit as accurately reflecting the post-
the form of a 2writing,° a photograph, or someng that he or she saw and remembers from the
other form of data, must be authenticated as social media site. This, of course, is similar to

matter of first course. the method routinely used for authenticating a

photograph or other demonstrative exhibit. Here,
Laying the Foundation for as with other such evidence, this ought to be
Authentication enough to satisfy the rather liberal threshold for

There are at least two primary authenticatiorRule 901(a).
questions that a proponent of a printout from a However, given the ability that exists for hackers
social media site must be prepared to address. fanalter or manipulate a website or even for a
the face of them, they are no different from norwebsite to be unintentionally altered from when
mal authentication requirements for any proposethe owner of the site made his or her post, the
written or printed evidence; however, there areourt must be open in this foundational inquiry
some peculiarities attending the authenticatiorto rebuttable evidence that raises a genuine issue
of social media evidence for reasons that becorabout the reliability of the evidence as an accerat
apparent when we examine the nature of sudliepiction of what actually appeared on the website.
evidence more closely. These possibilities increase the need to carefully
The first and more basic question is simplgonsider all relevant circumstances in evaluating
whether the exhibit is actually a printout from admissibility under Rule 104(a). Similarly, the
the social media site from which it purports tacourt must explain to the trier of fact his or her
be. Did the information in the exhibit appearjob under Rule 104(b), ensure that the jury under-
on the website, and does it accurately reflect #tands that the question of how much weight to
as it appeared on the website? The second, mgjige the admitted exhibit is for it to determine,
complicated, question is whether the posting caand that this is especially critical where the pos-
be satisfactorily shown to have arisen from thsibility of alteration or manipulation is adduced.
source (the particular person or entity) that theSed~oundation Requirements for Computer-Based
proponent claims. Evidence,® 5+900 Weinstein's Federal Evidence
The court will look to Rules 104 and 901 of the§*900.6 (2010).

Published iArogfVolume 19, Number 3, Spring 2011. " 2011 American Bar Association. Reproduced with permission. All rights reserved. This
information or any portion thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retriev§

system without the express written consent of the American Bar Association. bRING 2011 proof 7



The second element of the foundation forAuthentication in a Recent Case
authentication is more complicated. Courts have\ recent decision from the Maryland Court of
differed in this relatively new field as to whatSpecial Appeals provides a comprehensive and
foundation for authentication purposes should bielpful discussion on the admissibility of a social
required to prove that the social media postingnedia posting and the authentication problems
is attributable to a certain person or entity. It ighat arise in the processGriffin v. State of
clear, however, that courts will take a totality-Marylandwas a criminal case in which the defen-
of-the-circumstances approach to determinindant was charged with and ultimately convicted

whether this element of the authentication foun-of murder. 192 Md. App. 518; 995 A.2d 791,
Courts have  gation has been met and will rely on a combinaeert. grantedd15 Md. 607, 4 A.3d 513 (2010);
. tion of circumstances, many of which have bee8ee als@ienda v. State of Tex@010 Tex. App.
differed as to articulated in various cases and by commentatorEXIS 10031 (Tex. App., Dec. 17, 201Mgople
) in the field, to determine whether a sufficienty. Goldsmith2011 Cal. App. LEXIS 309 (Cal.
what foundation  showing has been made to attribute the sociglup. Ct., Feb. 14, 2011People v. Beckley85
) ] media posting to the person or entity to which theCal. App. 4th 509; 110 Cal. Rptr. 3d 362 (Cal. Ct.
for authentication proponent wishes it attributed. App. 2010);Commonwealth v. Williap#56 Mass.
Perhaps the most simple and straightforwai867, 926 N.E. 2d 1162 (2010 Jark v. State915
should be method for laying this element of the foundationN.E. 2d 126 (Ind. 2009)People v. Clevenstig81
assuming that the proponent is not the author oN.Y.S. 2d 511, 68 A.D. 3d 1448 (200Btate V.
required to prove the posting, would be to have a forensic comput@el| 2009 Ohio 23351, 2009 Ohio App. LEXIS
expert testify that he or she had examined th@112 (Ohio Ct. App., May 18, 2009Dockery V.
that a posting 1S hard drive of a computer used exclusively by Bockery 2009 Tenn. App. LEXIS 717 (Tenn Ct.
particular person and was able to recover the pogtpp., October 29, 2009)State v. Trusty322 Wis.
attributable to a ing from the hard drive of that computer, thereby2d 573, 776 N.W. 2d 287 (2009).
providing strong evidence that the exclusive user The social media evidence at issue was a
; of that computer was, indeed, the source of thelySpace posting by the defendant's girlfriend that
certain person. posting. read in pertinent part, 3 HAVE 2 BEAUTIFUL

However, assuming that such expert evidend€lDS*.*.*.*. FREE BOOZY!!!!l JUST REMEMBER
is not available (and it certainly is not required),SNITCHES GET STITCHES!! U KNOW WHO
there are several factors that a court will consid&fOU ARE!!°
relevant in analyzing whether there has been a This MySpace posting was relevant because
sufficient showing of authentication. The analysia primary witness in the first trial testified that
is made within the context of Rules 104 and 901Griffin was not at the scene of the crime. That

Relevant factors include whether the persottrial ended in a mistrial. In the retrial, the same
to whom the proponent of the exhibit wishes towitness, in direct contradiction of his testimony
attribute the printout has adopted the usernamat the first trial, directly implicated the defendant
shown on the profile page, whether the person has the murder. In explaining the inconsistent
shared his or her social media password with othigstimony, the prosecution elicited testimony
people, whether there is a photograph on thérom the witness that, immediately prior to the
person's or entity's profile page that identifies therevious trial, the defendant's girlfriend, whose
person to whom the proponent wishes to attributdlySpace post was at issue, had threatened him
the posting, and whether there is personal infoly telling him that he 2might catch a bullet if
mation on the profile page, such as a birthdaghe) showed up in court.° The MySpace post was
unique name, or other pedigree information thabffered expressly to corroborate the witness's tes-
corresponds to known information for the persotimony that he was threatened by the defendant's
to whom the proponent wishes to attribute thegirlfriend.
posting. The defendant raised an objection to the admis-

The leading expert on evidentiary foundationssion of the MySpace posting, arguing that the
Professor Edward J. Imwinkelried, author of therosecution did not sufficiently authenticate the
treatise that should be by every trial lawyer's sidprinted excerpt it claimed to have extracted from
Evidentiary Foundations, has been kind enougtme MySpace website. The prosecution's authenti-
to share with me his thoughts on the necessanation testimony was simply that a police officer
evidentiary foundations for a printout from awent onto the MySpace website and found a
social media profile page. Much of what | haveage that contained the name of the defendant's
written in this section is taken from Professogirlfriend along with a photograph that could iden-
Imwinkelried's thoughts on the subject, whichtify her as the defendant's girlfriend. The sitecl
will appear in the next addition of his treatise oncontained other information that the officer knew
evidentiary foundations under Texas law. related to the defendant's girlfriend, incling
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that she lived with the defendant, her date ofgirlfriend based on a photograph of the defen-
birth as stated during her interview with lawdant with the girlfriend, the birth date matching
enforcement, and references to the defendantthat which the defendant's girlfriend gave to the
nickname, 2Boozy.° police, and references to the defendant by his
The police officer simply printed the post-nickname were sufficient to authenticate the
ing from the website. However, on voir dire atposting as having been made by the defendant's
trial, the police officer acknowledged that hegirlfriend.
had no way of knowing whether the defendant's The court rejected cases from jurisdictions
girlfriend had actually made the posting or notthat require greater stringency for authentication.
nor could he determine when this or any otherSuch courts demand that the authentication be
posting was made. provided by either the author of the posting or
The court admitted into evidence the printout expert technology-based information establish-
from the MySpace website over the defendanting more details about the posting. Although
objection and gave a cautionary instruction,it admitted the evidence in this case, the court
directing the jury that it should only give suchnoted the very real problems raised by the ano-
weight to this printout as it felt it deserved andnymity permitted by social media websites like The court in
that it was only being offered for the limited MySpace and the very real possibility that anyone
purpose of purportedly corroborating the witnesstsho obtains the purported poster's identifying Griffin based its
testimony about being threatened by the defeninformation and password could easily make a
dant's girlfriend. posting on the purported owner's page. As sug- (ltimate decision
In analyzing the question of authenticity gested above, the court @riffin based its ulti-
and ultimately admissibility, the court looked to mate decision on authentication on the totality of on authentication
Maryland's equivalent of Rules 104(a) and 901(ajhe circumstances. Maryland's highest court has

of the Federal Rules of Evidence to determine agjreed to review the decision. ;
a threshold matter whether the MySpace printout on the tOta“ty of
had been sufficiently authenticated. Additional Developing Issues the circumstances

The court noted the rather liberal standardlt is not difficult to imagine the endless possibili-

for the question of whether a document has beeties for legal issues to arise from this new means
sufficiently authenticated and began a lengthyf communication. Many additional issues have
discussion of the nature of social media networlkalready been the subject of recent important
ing and the peculiar problems attending thatdecisions and commentary around the country.
forum. The court specifically noted the broadFor example, there are issues that arise with some
uses for social media and the tremendous populdirequency related to discovery disputes unique
ity it has enjoyed throughout the world. Finally,to social media implicating privacy, privilege,
the court also noted both the dearth of decisionsind other considerationsSge, e.g.Romano v.
fully analyzing the question of the admissibility ofSteelcase Inc., et,&07 N.Y.S. 2d 650 (N.Y. Sup.
postings from social networking websites and th€t. Suffolk Co., 2010);McMillen v. Humingbird
particular obstacle that the anonymous natureSpeedway, Inc., et 82010 Pa. Dist. & Cnty. Dec.
of social networking sites posed to authenticattEXIS 270 (Common Pleas Jefferson County,
ing messages posted on thedee als®aul W. September 9, 2010E.E.O.C. v. Simply Storage
Grimm et al., 28Back to the Futurd:orraine v. Management, LLC, et al270 F.R.D. 430 (S.D.
Markel American Insurance @ad New Findings Ind. 2010); Evan B. North, 2Facebook Isn't Your
on the Admissibility of Electronically Stored Space Anymore: Discovery of Social Networking
Information,® 42 Akron L. Rev.357, 37071 Websites,® 5&an. L. Rev.1279 (June 2010)), as
(2009). well as issues peculiar to social media data that
Ultimately, the trial court concluded that, arise in the context of litigation over subpoenas.
given the generally liberal standard for authenti-See, e.g., Muniz v. United Parcel Service, Inc.
cation and rules developed in what it considere@011 U.S. Dist. LEXIS 11219 (N.D. Cal., January
to be the analogous situation of other forms 028, 2011); Crispin v. Christian Audigier, Inc.
electronic communication, the requirements for717 F. Supp. 2d 965 (C.D. Cal., 2010). In the
authentication and admissibility were satisfieccriminal context, recent cases and commentaries
based on the content and context of the mesdiscuss possible Fourth Amendment search-and-
sagebthe indicia to the police officer that the seizure issues related to social media d2¢a,
website from which he printed the exhibit at issuee.g., United States v. Werle@010 U.S. Dist.
was, in fact the girlfriend's website. LEXIS 70725 (D. Minn., June 24, 2010); Nathan
Specifically, the court found the police offi- Petrashek, @The Fourth Amendment and the
cer's testimony that he believed the profile onBrave New World of Online Social Networking,°
the MySpace page belonged to the defendant®3 Marg. L. Rev.1495 (Summer 2010); Daniel
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Findlay, 8Tag! Now You're Really 'It': What It is critically important to consider these new
Photographs on Social Networking Sites Meamand developing issues related to social media
for the Fourth Amendment,® 16I.C. J.L. & Tech postings. Questions like whether there is a duty
171 (Fall 2008). to preserve social media postings and when such
Finally, there are surveys or bibliographies @f duty is triggered may have serious implications
additional relevant and fast-developing issuedepending on who the client is and in what
related to social media and other electronicontext the issue arises. There are many other
evidence that are useful for keeping current oavidentiary principles that must be adapted to this
this new and rapidly developing area of the lawapidly growing field of communication, and the
See, e.g.Nancy Levit, 2Electronic Evidence trial lawyer who fails to consider the impact social
Annotated Bibliography,® 23. Acad. Matrimonial media has and will continue to have on all kinds
Law 217 (2010). of litigation does so at his or her client's pe Ay

Using that the jurors absorb the information. This hope-deposition exhibit, trial exhibit, and document
fully will help mitigate problems created by theBates numbers.

T_echnology limitations of a chronologically presented video. .
Continued from page 5 Conclusion
Sooner or later, the virtual trial will arrive.
Anticipating a Sequel Physical presence in the courtroom will no lon-

Every trial must be prepared under the assumger be mandated. Already, hearings are routinely
tion that the case will be appealed. If the appedield through video conference calls. The court
is about the video testimony itself, should thelerk simply places a flat panel display where the
appeal brief be submitted with a DVD containingudge normally sits. Witnesses appear through
the disputed testimony even though the court ofideo-recorded depositions. It follows that one
appeals does not judge the witness's credibilitg@y, trial withesses will appear virtually. Witnesses
That's an issue to be addressed another time. will dial in from a remote location through secure
For now, it is more likely that the record ofvideo-conferencing software, identify themselves
testimony presented by video will come in thehrough electronic fingerprints or voice recogni-
form of filed copies of the printed line and pageson, be sworn in, and testify in real time.
of transcripts for the appellate judges to read. As The only technical obstacle today that stands
has always been the problem, the judges (or coumt the way of allowing remote witnesses in the
clerks) read this record and encounter a docwourtroom is Internet bandwidth. As a result,
ment/exhibit reference. The judges then have t@ontemporary video conference displays show a
figure out what exhibit in the record correspondsuccession of timed images that are not refreshed
to the referenced document. In large cases espast enough to look like a movie. This lack of
cially, this is a very difficult and complicatedimage fidelity is more like the TV/VCR prob-
problem to anticipate. lem from not so long ago. But, it won't be long.
Technology again comes to the rescue iNielsen's Law of Internet bandwidth tells us that
the form of electronic appeals briefs. More andetwork connection speeds for high-end home
more parties (present firm included) are filingusers grows by 50 percent per yBaevww.useit
briefs electronically with hyperlinks to the ref-.com/alertbox/980405.html. At that growth rate,
erenced exhibits (and maybe someday the actusdeed increases by a factor of five in four years.
video testimony). Hyperlinked exhibits wereGet ready. g
greeted enthusiastically by one appellate court
when used in a brief recently submitted to the 2Using Technology to Meet Jurors' Expectations,®
Fifth Circuit Court of Appeals. The hyperlinks by Brian F. Antweil, Pierre Grosdidier, and Riebex
meant that the court did not have to juggle with2011, Verdict 25:1, p. 10. Copyright 2011 " by the
correspondence tables that mapped togethémerican Bar Association. Reprinted with permission
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damage_:s to the par_ties, patents,_and acggsed_ prpﬂle consideration the prio_r and_ current licens- Proving Patent
ucts at issue in their cases. Theilocdecision is ing rates for the patents in suit or comparable

representative of the Federal Circuit's recent decpatents, the duration of the patents and the terms Dam ageS

sions that have closely scrutinized the methodf the license, the commercial success and profitContinued from page 1
ologies used by damages experts and demonstratabty of the patents, and the extent to which the

the court's willingness to reverse speculativeipfringer has made use of the patented invention.

large damage awards.

The Entire Market Value Rule
Assessing Patent Damages In some cases, a patent holder may seek a rea-
In successful patent infringement suits, plaintiffsonable royalty based on a running royalty that
may be awarded damages in the form of lost prgd- calculated by multiplying a royalty rate by a
its, reasonable royalties or some combination edyalty base. A royalty base may be defined as the
the two. To recover lost profits, the patent ownegross revenue of the allegedly infringing product.
must establish a causal relationship between thhe calculation is more complicated when the
act of infringement and its lost sales by showgefendant sells a product that incorporates a pat-
ing with reasonable probability that 2but for°ented invention as only one component in a com-
the act of infringement, it would have made theplex device. Under such circumstances, plaintiffs
infringer's sale. The analytical framework set fortBhould generally use a royalty base that comprises
in Panduit Corp. v. Stahlin Brothers Fibre Workise value of the component alone rather than
Inc., 575 F.2d 1152, 1156 (6th Cir. 1978), comthat of the final product.
prises a commonly used but nonexclusive method A notable exception to this rule exists in
by which the patent owner may meet the but-focases where the entire market value rule applies.
standard. UndeiPanduit a patentee must prove Under the entire market value rule, a patentee
that there is a demand for the patented productay assess damages based on the entire market
there is an absence of acceptable noninfringingf the accused product when the patented com-
substitutes, the plaintiff has the manufacturingonent creates the basis of consumer demand for
and marketing capabilities to exploit demand, anghat product or substantially creates value for the
the plaintiff's economic damages can be reasofomponent partsRite-Hite Corp. v. Kelley G&6
ably quantified. F.3d 1538, 1550 (Fed. Cir. 1995).

Where a plaintiff cannot meet the evidentiary

burden required to recover lost profits or choosdd1e 25 Percent Rule of Thumb
not to seek lost profits, 35 U.S.C. §*284 expresdBamage calculations can be factually intensive
provides that a plaintiff should in no eventand mathematically complex. To simplify such
recover @less than a reasonable royalty for the ug@lculations, experts have at times made use g
made of the invention by the infringer.2 Undersimpler rules of thumb. Of particular note is the
Panduit a reasonable royalty is the amount a@5 percent rule, formulated by economist Robert
infringing party would have been willing to payGoldscheider after an empirical study of 18 coms
the plaintiff to make and sell a patented article amercial licenses in the late 1950s. The rule allo-
a reasonable profit. A reasonable royalty may ls@tes 25 percent of an infringer's profit for use o

idi i i e patented article to the patentee as a baselin€
paid in a lump sum, a running royalty, or variouthe p p S, Christian Platt

other combinations. royalty rate. Slip op. at 37. The remaining 75
i percent is retained by the licensee, who incurs the

Calculating a Reasonable Royalty and most risk in developing, manufacturing, and mar-

the Hypothetical Negotiation keting the infringing products for commercial use.

To determine a reasonable royalty, the law envi- Using the 25 percent rule, the baseline 25 per-
sions a 2hypothetical negotiation® between a willgent rate is then adjusted up or down as necessal
ing patentee licenser and licensee conducted prigkter consideration of the releva@eorgia-Pacific

to the first instance of infringement. Underlyingfactors. District courts have at times advocated
this negotiation is the presumption that the pat-or, criticized, or merely tolerated the use of the 25
ents at issue are both valid and infringed. Undegercent rule. Prior to th&nilocdecision, the rule

this legal fiction, the royalty the two partiegould had never been squarely rejected by the Federdi®® chen
havereached is the reasonable royaBanduit cjrcuit. _ :
575 F.2d at 1159. S. Christian Plattis a _
To guide the trier of fact in determining aBackground of the Uniloc Decision partner and Bob Chen is
. A g an associate in the litiga-
reasonable royalty under this framework, damagese Federal Circuit&nilocdecision centered on .~ department of Paul
experts typically present evidence in accordandgniloc's rights to U.S. Patent No.*5,490,216 (the Hastings, Janofsky & '
with the 15 factors outlined inGeorgia-Pacific '216 patent), covering a software-registration SySyyaiker. LLP. Platt may be
Corp. v. United States Plywood Gafp8 F. Supp. tem designed to prevent users from installing muleached at christianplatt@

1116 (S.D.N.Y. 1970). The factors roughly takeiple copies of a program on different computerspaulhastings.com.
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An expert who

starts from a

flawed premise,

even after using

legitimate factors

to adjust the

baseline, still ends

with a final flawed

royalty.
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SPRING 2011

in violation of software-licensing agreements.  2010), which rejected the use of unrelated licens-
Uniloc alleged that Microsoft's Producting agreements as evidence to support a reason-
Activation Feature, present in Windows XP,able royalty rate a plaintiff would reach with a
Word XP, and Word 2003, infringed the '216defendant in a hypothetical negotiation. Under
patent. After a certain period of time, to con-this precedent, the Federal Circuit concluded that
tinue using Microsoft software equipped with thesome basis must exist to associate evidence used
Product Activation Feature, users had to elect tto establish a reasonable royalty with the facts at
initiate a digital license request to Microsoft. Theissue in a case. Slip op. at 45. The court ultimately
software could not afterwards be installed ancbncluded that the 25 percent rule failed to satisfy
used on a different computer without the purchasthis fundamental requirement because it lacked
of an additional license. even a minimal connection to any of the parties,
At trial, Uniloc based its damage assessmersoducts, or patents at issuebbut served merely as
on an internal Microsoft document that valueda generic rule of thumb:
a product key as anywhere between +10 and
+10,000. Taking the low end of this range, +10, This court now holds as a matter of Federal
Uniloc's expert applied the 25 percent rule to Circuit law that the 25 percent rule of thumb is
obtain a baseline royalty rate of +2.50 per license a fundamentally flawed tool for determining a
issuedbreasoning that the 25 percent rule had baseline royalty rate in a hypothetical negotia-
been previously accepted by courts as an appropri-tion. Evidence relying on the 25 percent rule of
ate methodology in determining damages. thumb is thus inadmissible undBraubertand
The baseline royalty rate was then multi- the Federal Rules of Evidence, because it fails
plied by the number of licenses issued for the to tie a reasonable royalty base to the facts of
accused products to obtain a reasonable royalty ofthe case at issue.
+564,946,803. As this figure was significant, the
expert purportedly performed a reasonablenessThe fact that the 25 percent rule was used
check comparing the royalty with the gross rewanly as a starting point to be adjusted using
enue of the accused products (obtained by muhe Georgia-Pacifitactors was immaterial. The
tiplying the number of licenses with the averag&ederal Circuit reasoned that an expert who starts
sales price per license). As a result, +564,946,808m a fundamentally flawed premise, even after
in damages corresponded to a royalty rate of 218ing legitimate factors to adjust the baseline, still
percent, given Microsoft's gross revenue of +19.28ds with a final flawed royalty.
billion from selling the accused products. ) )
A jury found the '216 patent infringed and not Uniloc's Improper Use of the Entire
invalid and awarded Uniloc +388 million in dam-Market Value Rule N .
ages. In its post-trial motions, Microsoft askedsfo 1he Federal Circuit additionally rejected the
new trial on damages given Uniloc's improper uddniloc expert's use of thg entire market value
of both the 25 percent rule of thumb and the entirdul€ as a check to determine the reasonableness
market value rule in its damage calculations. Th@f the royalty amount. The Federal Circuit held
district court conditionally granted the motion that the entire market value rule had been inap-

ments on the 25 percent rule of thumb. Microsoff €ature drove consumer demand for the Microsoft
appealed that decision to the Federal Circuit. ~ Software products.
The Federal Circuit rejected Uniloc's argument

Rejection of the 25 Percent Rule as a that the entire market value could be used in cir-
Baseline Royalty cumstances when the royalty rate was sufficiently
In the Uniloc decision, after outlining the his- low based onhe Lucentdecision, which had sug-
tory of the 25 percent rule, a Federal Circuit panegested that #he base used in a running royalty
comprising Chief Judge Rader and Judges Linn agalculation can always be the value of the entire
Moore noted that the 2admissibility of the bare 25commercial embodiment, as long as the magni-
percent rule has never been squarely presentedttole of the rate is within an acceptable range.® In
this court® but only 2passively tolerated .*.*. vehe Unilog the Federal Circuit held that this language,
its acceptability has not been the focus of theeas read in context, did not support a proposition

The Federal Circuit discussed its recent decihat the entire market value rule could be used by
sions inResQNet.com, Inc. v. Lansa, In&94 simply asserting a low enough royalty rate. It dote
F.3d 860 (Fed. Cir. 2010).ucent Technologiesspecifically that just before this language, tharto
Inc. v. Gateway, In¢.580 F.3d 1301 (Fed. Cir.in Lucentheld that the entire market value had
2009); andWordtech Systems, Inc. v. Integratbden improperly used in that case because there
Network Solutiongnc., 609 F.3d 1308 (Fed. Cir.was a lack of evidence that the patented feature
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was a basis for consumer demand of the accueédoyalty rates with evidence related to the attua
product. The court concluded that ?[tlhe Supremepatents, parties, and products at issue in theiesa
Court and this court's precedents do not allow fo€onsistent with more recent Federal Circuit deci-
consideration of the entire market value of accusesions on damages, parties should look to licenses
products for minor patent improvements simply bgovering the patents in suit or comparable patents
and technologies. In addition, prior to invocatiaf

The Federal Circuit went on to hold that Uniloc's the entire market value rule or offering evidende o
improper emphasis on Microsoft's +19.28*billion ia defendant's entire revenue generated from accused
gross revenue from the accused products necessaribgucts, the patent holder will need to demonsgrat
prejudiced the jury as to the reasonableness of atliat the patented feature forms the @basis for cus-
ing for +564,946,803 in damages. As such, the dismer demand® or @substantially creates the vafue o
trict court did not abuse its discretion in grangji  the component parts.°

asserting a low enough royalty rate.°

conditional new trial on the basis of this violatio

of the entire market value rule.

Consequences of the Uniloc Decision
As a practical matter, the rejection of the 25 pamt
rule of thumb as a baseline will make it more cliffi

Rather than dramatically shifting the basis of

damages calculations in patent suits, thelocdeci-
sion emphasizes the importance of the already exis-

tent Georgia-Pacifitactors. Plaintiffs must ensure
that the evidence used to calculate damages nagt onl
conforms to the factual circumstances of their case

for patent plaintiffs to be awarded substantial danbut also ties to th&eorgia-Paciffactors.
ages without specifically connecting their analyses
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Lay Opinion colorless stones. The jeweler moved for summanption supported by solid expert testimony to

) judgment, relying primarily on a report submitthe contrary. Houston v. Am. Sales & Mgmt.,

Testlmony ted by a certified gem appraiser stating that thelL.C, 2010 U.S. Dist. LEXIS 131940, at <22 (E.D.
Continued from page 1 stone currently set in the ring was likely theMich. 2010).
plaintiff's original diamond and that no switch
had occurred. The plaintiff opposed the sumRule 701
mary judgment motion, citing to her depositionRule 701 permits lay opinion testimony ratio-
testimony and the affidavits of three witnessesally based on the perception of the witness but
who had seen the ring in the past and who stategkplicitly excludes testimony based on scientific,
that the original diamond was pink. Adopting thetechnical, or other specialized knowledge within
report and recommendation of a magistrate judgthe scope of Rule 702:
the district court granted the defendant's motion,
finding that 2lay testimony concerning the “color' If the witness is not testifying as an expert,
of the ring extends beyond a perception of appear- the witness' testimony in the form of opinions
ance .*.*.*. With respect to a precious jewel, the or inferences is limited to those opinions or
color is intertwined with the jewel's quality and inferences which are (a) rationally based on
value.°Harris v. J.B. Robinson Jewel2899 WL the perception of the witness, and (b) helpful
368156, at <2 (E.D. Mich. 2009). Recognizing to a clear understanding of the witness' testi-
that gem appraisers give significantly different mony or the determination of a fact in issue,
values for pink diamonds that vary only slightly and (c) not based on scientific, technical, or
in hue, the district court dismissed the testimony other specialized knowledge within the scope
of the plaintiff and the witnesses as amounting to of Rule 702.
expert opinion.

The Sixth Circuit reversed on appeal, distin- Fed. R. Evid 701. Subsection (c) was added
guishing proper lay testimony from expert testiin 2000 to 2eliminate the risk that the reliability
mony on the grounds that 2lay testimony resultsequirements set forth in Rule 702 will be evaded
from a process of reasoning familiar to everyd#lyrough the simple expedient of proffering an
life, whereas an expert's testimony results fromexpert in lay witness clothing.° Fed. R. Evid.
process of reasoning which can be mastered o1 Advisory Committee's Notes for the 2000
by specialists in the fieldMarris 627 F.3d at 240 Amendments;see alsdnited States v. Garciil3
(quoting United States v. White2 F.3d 380, 401 F.3d 201, 215 (2d Cir. 2005) (8The purpose of
(6th Cir. 2007)). The court reasoned that while [subsection (c)] is to prevent a party from con-
a layperson could not offer testimony as to th#ating expert and lay opinion testimony thereby
valuation, carat, luster, or other technical aspectsonferring an aura of expertise on a witness with-
of the diamond, the recognition of color repre-out satisfying the reliability standard for expert
sented a fundamental skill based upon a witneststimony set forth in Rule 702.°). As a result,
basic sensory perception. Accordingly, the coutay testimony must 2result[] from a process of rea-
held that the customer should be allowed to tesoning familiar in everyday life,° as opposed to a
tify as to the color of a diamond she had owneprocess @which can be mastered only by specialists
and observed for almost 30 years. Critical to this the field.° Notes to 2000 Amendmentguoting
determination was the court's conclusion that theState v. Browr836 S.W. 2d 530, 549 (1992).
lay opinion testimony as to the diamond's color Given these requirements, courts will carefully
was offered solely to prove that the defendant diahalyze the purpose of proffered testimony and the
not return the plaintiff's original ring and not to background of the witness to assess admissibility
prove the diamond's quality or even to show thatinder Rule 701. By way of example, Donlin
the gem was a high-value 2pink® diamond. v. Philips Lighting N. Am581 F.3d 73 (3d Cir.

The court also stated that with regard to testi2009), the plaintiff submitted testimony estimat-
mony under Rule 701, 3he modern trend amon@ng the amount of her lost wages and pension
courts favors the admission of opinion testimonyenefits in an employment discrimination suit.
provided that it is well founded on personaHighlighting the fact that the plaintiff worked
knowledge and susceptible to specific cross-exafor the defendant for less than a year, the court
ination.° Id. (citing United States v. Valdez-Rey&sund that aspects of her testimony 2crossed the
J. Bradford Currier 165 F. App'x 387, 392 (6th Cir. 2006)). line® from Rule 701 over to Rule 702. The court

Within a week of the Sixth Circuit's decision reasoned that the plaintiff could testify #regard-
in Harris the decision was cited for the proposiing facts within her personal knowledge (such as

) o tion that an 2admittedly self-serving, and highlyher current and past earnings),® but if she went

is an associate in the . . . 0 . . a . - Ly
Washington, D.C., office of incredible, _affldawt could still create an issudeyond 2easily venﬂgble facts within _her persqnal
K&L Gates, LLP. of fact sufficient to defeat a summary judgmerknowledge,® the testimony would be inadmissible

David T. Case

David T. Caseis a partner
and J. Bradford Currier
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under Rule 701Donlin v. Philips Lighting N. Am. years of specialized experience as Medicare audi-
581 F.3d 73, 83 (3d Cir. 2009). Thus, the plaintiftors and addressed the structures and procedures
could not testify concerning the pension compoef the Medicare program. Although the Circuit
nent of her back pay damages, and her testimo@ourt recognized that the distinction between
was not admissible with regard to an estimate 8ule 701 and 702 becomes blurred when 2a wit-
annual pay raises, the estimated pension valuggss with specialized or technical knowledge was
or the discounts for present value. Focusing aiso personally involved in the factual underpin-
the need to analyze the specific components afngs of the case,® they concluded that certain
testimony offered under Rule 701, the court statealspects of the auditors' testimony exceeded the
that 2the trial judge must rigorously examine thébounds of permissible lay opinion testimony.
reliability of a layperson's opinion® in assessing Despite the impermissible testimony admitted Testimony and
admissibility. by the trial court, the Sixth Circuit affirmed the

A similar approach was followed ibnited defendants' convictions. Noting that @reversible opinions were
States v. White492 F.3d 380 (6th Cir. 2007), error occurs only where the district court's erro-
where the defendants appealed their convictionseous admission of evidence affects a SUbStanti?]l]admiSSible
on multiple counts of Medicare and wire fraud irright of the party,® the court found that the small
part because the trial court permitted Medicaramount of expert testimony erroneously admittedunder Rule 701
auditors to testify as lay witnesses as to their wadid not outweigh the overwhelming evidence of
on the defendants' claims. The auditors offerethe defendants' guilt presented at trial.
testimony as to their 2understanding® of central
Medicare rules and defined regulatory terms su€lonclusion
as @reasonable cost® and 2related-party transathe line between lay opinion testimony under
tion® for the jury. The Sixth Circuit concluded Rule 701 and expert testimony under Rule 702 .
that the lower court partially erred by allowingwill continue to be a source of conflict at trial. SPecialized
these witnesses to give expert testimony in the preparing to address admissibility under Rule .
guise of lay opinions. While the majority of the701, counsel must analyze the background ofXpPerience.
auditors' testimony arose from their persondhe witness, whether the testimony flows from a
knowledge of the claims and their interactiongrocess of reasoning familiar in everyday life, and
with the defendants, other statements concerninthe purpose for which the testimony is being prof-
the disputed claims required specialized skill dered. By focusing on these factors, counsel will
expertise @beyond that of the average lay persorhe prepared to address the concerns of the court
In particular, testimony and opinions were inadregarding the admissibility of lay opinions under
missible under Rule 701 when they were based &ule 701. e

when they were

based on years of
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