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JAMS Issues New Optional
Expedited Arbitration
Procedures

By Meredith N. Reinhardt

[though arbitration was initially touted as a mefécient
and less expensive alternative to litigation, spnaeti-

tioners question whether this still holds trurerdsponse

to these concerns, one of the main arbitrationigeos, JAMS,
The Resolution Experts, unveiled new 2Optional Eiee
Arbitration Procedures? effective October 1, 20M@e new pro-
cedures provide parties with the option of electingroceed with
an expedited framework for arbitration with limiteepositions,
document requests, and e-discovery within a spéasitracked
time frame for moving a case along from start tistn

According to a press release announcing the neeepro
dures, 2JAMS has taken an industry-leading rolersure
arbitration remains an attractive alternative tigdition. To save
clients time and money, JAMS has instituted nevegdaoiral
options that allow the crafting of a process teatdmmensu-
rate with the dispute® Press Release, JAMS, ThsmlRton
Experts, JAMS Leads ADR Industry in Providing Qg ess
Expensive Option for Business Commercial Arbitratf®ct. 7,

The Implications of Cloud
Computing on E-discovery
By Liam Ferguson and John Cleaves

he City of Los Angeles recently contracted with
Google, the Internet giant, to host all Los Angeigg

employee emails for the next "ve years. As a resiult
this decision, the City of Los Angeles will havederessure to
modernize its information technology (IT) infrastture and
will need fewer IT staff to maintain the currens®m, as the
infrastructure will be handled by Google. But daXpect to
see Google staff roaming the halls of powerbthenfrastruc-
ture is being handled remotely, via the 2cloud.¥deSarno,
aLos Angeles Adopts Google E-mail System for 30,
Employees,L.A. TimesOct. 27, 2009%vailable athttp://
latimesblogs.latimes.com/technology/2009/10/cityrmil-votes-
to-adopt-google-email-system-for-30000-city-empts/atml.

What Is Cloud Computing?

A de"nition of 2cloud computing® is as nebuloustag infra-
structure it is built on. The term @cloud compufinig derived
from the underlying technology Internet Protoc#l)(Ithe
method or protocol by which data are sent from@raputer
to another on the Internet. This technology is lgaepicted

2010),available atwww.jamsadr.com/jams-leads-adr-industry-in-in network diagrams as a cloud, a ubiquitous emifipse inner
providing-quicker-less-expensive-option-for-busgieemmercial- - workings the end user does not need to know. Veetdikhink

arbitration-09-29-2010. The new expedited proceslare set
forth in Rules 16.1 and 16.2 of JAMS Comprehen&igtration
Rules and Procedures (JAMS Rules). This articléoegp how
the new optional procedures work and how they coenpéh

(Continued on page 10)

of the cloud as having @DEPTH(i.e., Distributed External
Processing/Storage by a Third Party).

Cloud computing promises elasticity, modernity, aade
of implementation. In addition, the cloud is $egilioth in use

(Continuel on page 14)
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Message from the Editors

he October 2010 issue of tABA Journalhas an inter-

esting article titled 2Help Goes Corporate® regagdi

in-house legal departments partnering with outside
law "rms on pro bono projects. The in-house/outsidensel
partnering approach to pro bono work potentialyréases the
range and variety of pro bono project options. paenership
can take on a stand-alone project (e.g., civiltsditigation
or a micro"nance transaction), or it can involvecamgoing
project with a similar recurring set of circumstesge.g.,
setting up supplemental needs trusts for eldempleeor han-
dling a series of housing rights cases throughldiginterest
organization).

Working as a team allows in-house attorneys ansiaeit
counsel to coordinate and share the responsibilitieé pro
bono matter. To be sure, there will be logistical atrategic
challenges at the startbe.g., how to divide the kydrow to
select the projects, and how to structure the garent to
preserve all privileges, among othersbbut thereaise great
advantages. In-house counsel gets the bene"t afsihg from
a diverse set of pro bono matters (requiring vargmounts of
time) through outside counsel's established ratstiips with
public interest organizations. The pro bono cleemd outside
counsel bene"t from the added expertise of in-hamasel,
who have the satisfaction of making a signi“canttcbution
without sacri“cing more time than could be spared.

Team-based pro bono projects can also strengthen and
develop existing client relationships. Many in-house attorneys
want to get to know their outside attorneys beyond the confer-
ence calls and emails. Collaborating on a pro bono project
provides new opportunities for cultivating existing relation-
ships and gaining a better understanding of each other's
strengths. Additionally, these projects appeal to many attor-
neys who prefer spending time with outside counsel on a pro
bono project to more traditional client development activities,
such as playing a round of golf or going to a baseball game.
Pro bono partnering in the service of a third party can be a
win-win situation for both inside and outside counsel.

The Corporate Counsel Committee's Pro Bono
Subcommittee is another resource for pro bono project ideas
and guidance. The Pro Bono Subcommittee will present the
annual Pro Bono award to an in-house legal department at the
annual meeting in Naples, Florida, in February. The award is
given to @showcase noteworthy corporate pro bono programs,
both as a way to thank companies for their pro bono commit-
ments and to inspire other companies to follow their worthy
colleagues' steps.® Past recipients of the award include
Caterpillar, Inc., Aetna Inc., BellSouth Corporation, Monsanto
Company, Dow Corning Corporation, McDonald's
Corporation, William Wise (general counsel of Analog
Devices, Inc.), Sears Corporation, and Johnson & Johnson.
We look forward to meeting you in Naples and learning what
legal department will receive the Pro Bono award this y®ar.
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Dodd-Frank's Enforcement and Litigation Provisions
By Michael J. Lyle and Heath P. Tarbert

igned into law a package of results in a monetary sanction of more thargulation ended on December 17, 2010.

"nancial regulatory reforms %21 million, the SEC must pay that indi- In addition, Dodd-Frank expands the
unparalleled in scope and depth since theidual a bounty of between 10 and 30 perprotection available to whistleblowers
New Deal. The Dodd-Frank Wall Street cent of the sanction amount. To receive a by providing them with a private right
Reform and Consumer Protection Act  bounty, the whistleblower must voluntarilyof action against retaliating employers.
(Dodd-Frank) is a sweeping reaction to provide 2original information® leading to  Under section 922(a) of Dodd-Frank, a
perceived regulatory failings revealed by a successful enforcement action. Originalwhistleblower may bring a retaliation
the most severe "nancial crisis since the information must be based on the whistle-action in federal court, seeking double
Great Depression. The legislation's 2,30(lower’s éindependent knowledge or anal-back pay with interest, reinstatement,
pages cover a number of topics, includingsis,® and not already known to the SEC. attorney and expert fees, and other relief.
systemic risk, "nancial institutions, privatéSuch awards are available for any succes$he statute of limitations for a private
equity and hedge funds, derivatives, secuul action brought by the SEC under the litigant against a retaliating employer
ritization, credit rating agencies, insur-  federal securities laws, including actions is 6 years and, in some cases, 10 years.
ance, and corporate governance. While brought against foreign issuers and matteBection 922(c) entitles certain whistle-
Dodd-Frank is intended to restructure thanvolving the Foreign Corrupt Practices  blowers bringing retaliation claims under
regulatory framework for the U.S. "nan- Act. In addition, the SEC also may pay the Sarbanes-Oxley Act of 2002 (SOX) to
cial system, the Act may also have a sig-an award based on amounts collected in the right of a trial by jury. Section 922(c)
ni"cant impact on the litigation exposure related actions brought by certain agenciesiso expressly makes pre-dispute arbitra-
of public companies and various other e.g., the Department of Justice (DOJ), andion agreements unenforceable if they
market participants. Overall, Dodd-Frankinvolving the same original information  require arbitration of disputes that arise
provides regulators and private litigants that led to a successful SEC action. under the whistleblower provisions of
with enhanced incentives and expanded  To implement the whistleblower SOX. Moreover, the anti-retaliation provi-
rights in three key areas: (1) securities, (Bounty provisions of the Act, the SEC hassions of Dodd-Frank protect a whistle-
swaps and derivatives, and (3) consumerproposed Regulation 21F. The proposed blower even if his or her tip does not lead
"nance litigation. This article outlines the regulation is designed not to discourage to a successful action or the whistleblower
most important provisions within these employees from "rst reporting potential otherwise fails to qualify for an award.

OS July 21, 2010, President Obaméeads to an SEC enforcement action that award. The comment period on the proposed

areas for in-house counsel. violations of the securities laws to inter- Furthermore, section 748 provides
nal compliance personnel, but it stops  whistleblowers with closely analogous
Securities Regulation short of requiring whistleblowers to avail incentives and protections when they
Title IX of Dodd-Frank, known as the themselves of these internal processes report violations of the futures trad-
anvestor Protection and Securities before reporting alleged violations to ing laws under the jurisdiction of the

Reform Act of 20100 strengthens the  the SEC. The proposed regulation also Commaodity Futures Trading Commission
litigating posture of the Securities and  excludes from the de"nition of 2éindepen- (CFTC). In furtherance of Dodd-Frank's
Exchange Commission (SEC), as well asdent knowledge or analysis® information whistleblower rulemakings, on November
the litigating posture of private plaintiffs. obtained in a number of sensitive contextsl0, 2010, the CFTC proposed Regulation
The Act enhances the SEC's ability to  including information procured by attor- 165 to implement section 23 of the
combat securities violations, creates newneys, independent public accountants, an@ommodity Exchange Act (CEA). The
private rights of action, modi“es the rela- information obtained by a company's legalCFTC's proposed rule is closely analo-
tionships between customers and brokersompliance, audit, supervisory, or gover- gous to that of the SEC with a few differ-
and dealers, and extends the SEC's jurishance personnel. Furthermore, a whistle-ences, including a two-year (rather than a

dictional reach extraterritorially. blower would have to report a violation  three-year) statute of limitations for retali-
to the SEC within 90 days after reporting ation actions.

Whistleblower Incentives and a potential violation to the company to Finally, section 1079(A) of Dodd-

Protections preserve his or her @place in line® for an Frank amends the False Claims Act to

Dodd-Frank affords substantial incentivesaward. The proposed regulation also con-broaden the protections afforded to whis-
and protections to whistleblowers who  siders the extent to which a whistleblowertleblowers involved in qui tam actions to
report securities laws violations to regulaused a company's internal legal or com- include 2associated others.° e.g., subcon-
tors. Section 922(a) provides that, wherepliance procedures before reporting the tractors, in addition to employees, contrac-
information provided by a whistleblower violation to the SEC when determining antors, or agents. This section also increases
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the statute of limitations for retaliation SEC to solicit public comment and there-compensation that is @based on "nancial
claims under the False Claims Act to threeafter to conduct a study on the extent to information required to be reported under
years. In addition, section 929A extends which private rights of action under the the securities laws° and (2) the recovery
whistleblower protections to employees of antifraud provisions of the Exchange Act of incentive-based compensation from cur-
consolidated subsidiaries and af'liates of should be extended extraterritorially. On rent and former executive of'cers in the
public companies whose "nancial informa- October 25, 2010, the SEC solicited publ@vent that the issuer is required to

tion is included in the consolidated "nanciacomment on whether to extend private prepare an accounting restatement due
statements of a public company. The com-rights of action to transnational securitiesto material noncompliance with any

ment period on the proposed regulation  fraud, with the comment period closing ofinancial reporting requirements under

ended on February 4, 2011. February 18, 2011. the securities laws.
Section 954 affects all current and for-
Restoration of Extraterritorial Nationwide Service of Subpoenas mer executive of"cers of an issuerbnot

Jurisdiction for Antifraud Provisions Section 929E of the Dodd-Frank Act per-only the chief executive and chief "nancial
Section 929P(b) of Dodd-Frank extends mits nationwide service of subpoenas byof'cers as had been the case under SOX.
the reach of the antifraud provisions of the SEC and defendants in federal districit applies to incentive-based compensation
the Securities Exchange Act of 1934 to  court litigation when the action or pro-  paid during the three-year period preced-
certain transactions that occur outside theceeding is instituted by the SEC. Prior toing the date of the accounting restatement
United States and involve only foreign ~ Dodd-Frank's enactment, only witnessesthat was 2in excess of what would have
investors. In particular, the provision is  within a 100-mile radius of the court- been paid to the executive of'cer under
designed to override the Supreme Court'thouse were required to appear in an SEGhe accounting restatement. Issuers who

recent decision iMorrison v. National instituted action in federal district court. do not comply with the requirements of
Australia Bank Ltd.130 S. Ct. 2869 Now witnesses located anywhere in the section 954 will be precluded from listing
(2010).Morrison signi“cantly limited United States will be required to appear itheir securities with national securities

the jurisdictional scope of section 10(b) person at a federal district court proceed-exchanges and national securities asso-
of the Exchange Act to @transactions in  ing instituted by the SEC. The net effect afiations. Although these provisions do
securities listed on domestic exchanges, section 929E is that it will place the SEC'siot directly create or relate to a cause of
and domestic transactions in other securisubpoena powers on a par with those of action, they will necessarily give rise to
most other federal agencies. litigation if shareholders or the SEC seek
to enforce them.

Issuers who do not Civil Penalties in Administrative
. Proceedings Control Person Liability Clari"ed

comply with the Section 929P permits the SEC to seek ciBkction 929P(c) clari'es section 20(a)
requirements of penalties against any person who is the of the Exchange Act to permit the SEC

. . subject of an administrative cease-and- to pursue enforcement actions against
section 954 will be desist proceeding for a violation of the  2control® persons. Previously, although
Byl securities laws. Previously, SEC admin- not af‘rmatively precluded from assert-

preCl_Uded frgm IISt_mg istrative proceedings could result in the ing an action based on section 20(a), the

their securities with disgorgement of illegal pro"ts but could SEC rarely relied upon this provision in

. .- not result in the award of civil penalties. its enforcement actions. Consequently,
national securities To procure civil penalties, the SEC had tasome suggested that the Exchange Act
exchanges and national bring a case in federal court. As a result dimited control person liability to actions
.. . Dodd-Frank, however, the SEC may nowby private plaintiffs. Dodd-Frank clari-
securities associations. commence administrative proceedings "es that the SEC may also bring such
and impose civil penalties. Administrativeactions. Going forward, in-house counsel
proceedings involve limited discovery, need to consider the possibility that senior
ties.® The Court's decision essentially ~ the absence of a jury trial, and the right executives could face an SEC enforcement
extinguished the SEC's extraterritorial ~ to appeal to the SEC commissioners whaction based on the theory that such execu-
reach by rejecting the well-known 2con- authorized the enforcement action in the tives exercise control of the issuer.
ducts and effects® test. In response, Doddfrst place.
Frank essentially overturmgorrison Aiding and Abetting Violations
and, for purposes of actions brought by Executive Compensation Clawback Sections 929M+9290 of Dodd-Frank
the SEC or the DOJ, effectively restores Dodd-Frank also contains important proviewer the requisite state of mind for aiding
the conducts and effects test. In addition,sions relating to executive compensationand abetting violations of the federal secu-
although Dodd-Frank does not extend  Section 954 of the Act requires that an rities laws to include 2recklessly® provid-
extraterritorial jurisdiction to claims by  issuer develop and implement a policy foing substantial assistance. The pre-Dodd-
private litigants, section 929Y directs the (1) the disclosure of incentive-based Frank standard demanded that violators
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had @knowingly® provided substantial thereunder were available as action- 21, 2011, and completed its study on ways
assistance to another person in violation ofable violations for non-exchange traded to improve investor access to information

the securities laws. In addition, although instruments. about brokers, dealers, and investment
Dodd-Frank does not afford private litigants advisers pursuant to section 919 on January
a right of action against those who aid andIncreased Liability Exposure for 26, 2011. The chairman of the SEC, Mary
abet violations of the securities laws, sectiddrokers and Dealers Schapiro, has expressed publicly her sup-

9297(a) of the Act directs the comptroller Dodd-Frank also increases liability expo-port for aligning the "duciary duties of bro-
general to undertake a study on the potent&iire for brokers and dealers. Sections kers, dealers, and investment advisers.
impact of a possible private right of action 913(g) and (h) of Dodd-Frank empower

against any person aiding or abetting secuthe SEC to 2harmonize® the "duciary ~ Swaps and Derivatives Regulation
ties law violations. Looking forward, one  duties imposed on investment advisers tcAlthough Dodd-Frank’s primary litigation
can expect Congress to propose legislatiorextend them to brokers and dealers. Thisfocus is on enhancements to the federal

that would do just this. potential new "duciary duty for brokers securities laws, the Act contains important
and dealers would require them to 2act inprovisions related to the swaps and deriva-

Expanded SEC Authority over the best interest of the customer without tives markets.

aBad Actors® regard to the "nancial or other interest of

Dodd-Frank vests the SEC with additional the broker, dealer, or investment adviser Swap Dealers and Major Swap
authority designed to prevent 2bad actors® providing the advice,® and to disclose 2anyarticipants

from committing subsequent violations.  material conSicts of interest.° Section Sections 731 and 764 of Dodd-Frank
Section 926 of Dodd-Frank authorizes the 919 also permits the SEC to issue rules require the registration and regulation of
SEC to disqualify felons and others from that would require a broker or dealer to swap dealers and major swap participants,
participating in any Regulation D offer- provide certain documents or information and of security-based swap dealers and

ing. Speci“cally, Congress has directed the security-based major swap participants
SEC to design the prohibition to apply to (de"ned swap parties). The CFTC has
individuals subject to a "nal order based or Dodd-Frank provid jurisdiction over the former, and the SEC
fraud violations within the past 10 years, or 0dd-Frank proviaes over the latter. Each of these de"ned swap
\évho have been convi_cted c'thhat :}elony ohr mic  \whistleblowers in the gargest r:T]lfISt'LOIIOW _bu?;]nesst C%F‘d‘f‘“ stan-
emeanor in connection with the purchase " ards that will require them to disclose
or sale of any security or involving false "I- consumer "nance to certain counterparties' material risks,
ings. The S!Eclmay restrict th_e dlsquah. ca-  sontext with incentives .con$|cts. of mteres_t, mcerytwes, .and other
tion only to individuals otherwise associate information associated with a given swap

with the company offering securities pur- and protections similar transaction. De"ned swap parties will also
suant to Regulation D. The scope of these have a duty of good faith and fair deal-
prohibitions as they apply to individuals ant to those afforded to ing in their communications with a given
corporate of'cers awaits SEC rulemaking, individuals reporting counterparty and a duty to verify that the
which is likely to occur by March 2011. .. . . counterparty meets the eligibility stan-
Furthermore, section 925 of Dodd-Fran securities law violations. dards for an eligible contract participant.
provides that when a securities professionc.. In November 2010, the CFTC proposed
is suspended or barred because of miscon- regulations outlining various registration
duct, the particular suspension or bar will to a retail investor before the retail inves- and other requirements with which de"ned
extend to prohibit that person's associationtor purchases an investment product or swap parties regulated by the CFTC must
with any broker, dealer, investment adviserservice. In addition, section 921 authorizesomply. Such requirements include (1)
municipal securities dealer, municipal advithe SEC by rule to prohibit or impose con-monitoring of trading, (2) risk manage-
sor, transfer agent, or nationally recognizedlitions or limitations on the use of arbitra- ment procedures, (3) disclosure of general
statistical rating organization. tion agreements by brokers and dealers. information, (4) ability to obtain informa-
Any limitation or prohibition on arbitration tion, (5) con$icts of interest, and (6) anti-
Market Manipulation of Over-the-  agreements may expose brokers and dealtrust considerations. The comment period

Counter Securities ers to litigation in the courts, where they ended on January 24, 2011.
Section 929L of Dodd-Frank extends the may face increased liability.
application of the Exchange Act's anti- Immediately after the president signedResponsibilities to Special Entities

fraud prohibitions relating to the market Dodd-Frank into law, the SEC solicited Sections 731 and 764 of Dodd-Frank
manipulation of exchange traded securi- comment regarding the required study  create additional responsibilities for

ties to over-the-counter (OTC) securi-  into the obligations of brokers, dealers, de"ned swap parties that transact with
ties, options, and short sales. Prior to theand investment advisers under section  special entities. A special entity is a
enactment of Dodd-Frank, only section 913. Pursuant to section 913, the SEC federal agency, state, state agency, city,
10(b) of the Exchange Act and Rule 10b-fssued its report to Congress on January county, municipality, other political
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subdivision of a state, certain employee Consumer Financial Protection laws, BCFP regulations, and those of vari-
bene"t plans, certain governmental plans, A third key area of litigation and enforce- ous state agencies.
and any endowment. These additional ment within Dodd-Frank involves the regu-
responsibilities apply in situations where alation of consumer "nancial products. Titl&Vhistleblowers in the Consumer
de"ned swap party acts as an advisor to a X of Dodd-Frank establishes the Bureau Finance Context
special entity or when it is a counterparty t@f Consumer Financial Protection (BCFP)Dodd-Frank provides whistleblowers in
a special entity. Failure to satisfy these  which, once operational, will have extensitlee consumer "nance context with incen-
requirements may lead to CFTC and SEC authority to regulate and enforce substantives and protections similar to those
enforcement actions and possible private standards for any person or business thatafforded to individuals reporting securities
civil liability. engages in the offer or sale of any "nancidws violations. Section 1057 of Dodd-
product or service. In addition, Dodd-Frankrank provides a private right of action
Fraud, Manipulation, Deception, andvests the BCFP with primary enforcemenfor employees in the "nancial services
Disruptive Trading Practices and examination authority over insured  industry who provide information to the
Section 741 of Dodd-Frank amends depository institutions with total assets BCFP or other regulator about fraudulent
section 6(b) of the CEA to add 2swaps® to of more than %10 billion, along with their or unlawful conduct related to a consumer
the CEAs antifraud language but refrains af'liates. Any agency that is authorized to"nancial product or service. Section
from creating a private right of action enforce a federal consumer "nancial law, 1057 is perhaps the most extensive of the
against swap dealers. Sections 753 and 768her than the Federal Trade Commissionyhistleblower provisions within Dodd-
of the Act add parallel prohibitions againstmay recommend to the BCFP that it initiaterank and applies to a large spectrum of
market manipulation. To implement sectioenforcement proceedings. "nancial services companies. Remedies
753 of Dodd-Frank, the CFTC proposed include reinstatement, back pay, com-
new CEA section 6(c)(1), which prohibits State Consumer Protection Laws pensatory damages, and litigation costs,
the use or employment of any manipulativ&ection 1041 of Dodd-Frank provides thaticluding attorney and expert witness
or deceptive device or contrivance, and a unless enumerated under the Act, federafees. Where reinstatement is unavailable
new CEA section 6(c)(3), which prohibitsconsumer "nancial protection laws will  or impractical, front pay may be awarded.
any person from manipulating or attemptnot preempt relevant state laws, unless As with the other whistleblower protec-
ing to manipulate the price of any swaps,such state laws are deemed inconsistenttions in Dodd-Frank, some observers
commodities, or futures. CEA section  The BCFP has the authority to determineare concerned that such provisions may
6(c)(1) makes it illegal for any person, in whether a given state law is inconsistent.encourage the bypassing of internal com-
connection with any swaps, commodities, But section 1041(a) clari"es that more  pliance programs and increase litigation
or futures, to use or employ, intentionally protective state laws are not to be deemeekposure.
or recklessly, any manipulative or decep- inconsistent with the consumer protec-
tive device or contrivance. Similar to Rule tion mandates of Dodd-Frank. The Act Conclusion
10b-5 of the Exchange Act, CEA section therefore permits state attorneys general Bmdd-Frank's enforcement and litigation
6(c) is designed to be interpreted as a brobdng collateral enforcement proceedingsprovisions in the areas of securities,
catch-all provision that reaches fraud in allalongside federal actions. Sections 1042@Jyaps and derivatives, and consumer
its forms. Furthermore, section 763(g) of (2) and 1047 further provide that state  "nance will undeniably pose signi“cant
Dodd-Frank prevents fraud, manipulation,attorneys general and state regulators majallenges in the years ahead. The overall
and deception in connection with security-enforce both BCFP regulations and non-impact of many of these developments
based swaps under the Exchange Act. preempted state laws against federally chaay not be fully known until regulators
Finally, section 747 of Dodd-Frank amendtered banks and thrifts. As a consequencéssue "nal implementing rules. Nevertheless,
section 4c(a) of the CEA to expressly pro-businesses offering "nancial services to there is no time better than the present for
hibit certain disruptive trading practices thaonsumers must now consider a panoply in-house counsel to begin assessing their
Congress determined disruptive of fair an@f applicable rules, including federal con- companies' potential exposure to actions by
equitable trading.* sumer protection laws, non-preempted staggulators and private litigants alike. Now is
also the ideal time to begin augmenting
. . existing training and compliance programs
Practice Tlp for Young In-House I—aWyerS to address the many new requirements aris-

ing from Dodd-Franka

Learn the business in and out. | cannot emphasize this
enough. In order to succeed, you must “rst establish a | Michael J. Lyle is managing partner of the

Washington, D.C., of"ce of Weil, Gotshal &

good relationship with the business client. Manges LLP, and Heath P. Tarbert is head of the
"rm's "nancial regulatory reform working group.
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BFreda |. Wallace, Senior Corporate Counsel, tion to Cathy Dixon, Eric Lytlle, Alex Radetsky.
Tessera North America, Inc. Audrey Susanin, and, most especially, Bradley

Dizik, for their thoughtful edits and comments.
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The Restatement of the U.S. Law of International

Commercial Arbitration in Context
By Steve Y. Koh, Jared D. Hager, and Jeremy L. Ross

magine that you are an in-house r There was a lack of proper notice oRelease, Penn State Law, Professor
I lawyer for Builder, Inc., a Delaware other violation of due process. Rogers Presents Progress on Restatement
corporation with its principal place of | The arbitral tribunal lacked juris-  Of U.S. Arbitration Law (Feb. 8, 2010),
business in California. Builder has been diction. www.dsl.psu.edu/news/restatement (last

sued in the U.S. District Court for the
District of Delaware by a German com- Restatemenwill contain six chapters

pany, Deutsche AG (DAG), seeking to i o addressing international arbitration agree-
enforce an arbitration award it obtained in [ The award is not binding orhas  pents; the judicial role in international

¢ The arbitral tribunal or procedure visited Oct. 12, 2010). Once "nished, the

violated the arbitration agreement.

London against Builder. The underlying been set aside. arbitral proceedings held in the United
dispute arose from a contract for construc- r The dispute was not arbitrable. States, recourse from and enforcement of
tion services that Builder executed and r Recognition or enforcement of the international arbitral proceedings in the
performed in Texas. The contract included  award would violate public policy. United States, the judicial role in interna-
the following arbitration clause: tional arbitral proceedings held abroad,

New York Conventionsupra art. V. For  enforcement of international arbitral
a thorough discussion of each ground forawards rendered, the preclusive effect
refusal or recognition and enforcement, of international arbitral awards, and

All disputes arising out of or in con-
nection with the present Contract shall
be "nally settled under the Rules of

0 o seeBlackaby and PartasiddRedfern arbitrations arising under the International
Conciliation and Arbitration of the . L
International Chamber of Commerce in and Hunter on International Arbitration Centre for Settlement of Investment
§8*11.55+11.120 (5th ed. 2009). Disputes ConventiorSeeAm. Law Inst.,

force as (.)f January l’. 2007. by one or Many issues remain, however, such afRkestatement Third, The U.S. Law of
more arbitrators appointed in accordance

) . whether Delaware is a proper forum for International Commercial Arbitration,
with the said Rules. The language of arbi- . . . . SR
: . the enforcement action, what law appliesyww.ali.org/index.cfm?fuseaction=projects.
tration shall be English. The place of ar- L : S S .
N .- and whether the arbitration agreement isproj_ip&projectid=20 (last visited Oct.
bitration shall be London. The arbitration

shall be governed by the substantive law void for some reason. Depending on the 12, 2010).

of Germany. without reqard o its choice- speci“c terms of the arbitration agree- The need for thRestatementannot
of-law ruleg, 9 ment, any combination of the Federal  be overstatedbthe myriad federal and
' Arbitration Act (FAA), 9 U.S.C. 88 state statutes, as well as international con-

Builder wants to resist the enforcement+307, the Revised Uniform Arbitration ventions, 2have not led to consistency or
action, but how and on what grounds?  Act or other state arbitration laws, foreigrclarity in the "eld.°Restatement (Third)
You know that the Convention on the arbitration laws, or multilateral arbitra-  of the Law: The U.S. Law of International
Recognition Enforcement of Foreign tion treaties, such as the UNCITRAL Commercial ArbitrationReporters'
Arbitral Awards, art.*l, June 10, 1958,  Rules, might apply in some way to an ~ Memorandum, at xvi (Tentative Draft No.
21 U.S.T. 2517, 330 U.N.T.S. 3 (New  enforcement action. As one commenta- 1, Mar. 29, 2010). For example, though

York Convention), applies because tor has noted, 2[t]he plethora, density anctU.S. law now has a now long-established
both Germany and the United States overlap among these different sources history of providing strong support to
are signatoriesSeeUnited Nations have created both ambiguities and gaps.both party autonomy in arbitration and

Commission on International Trade Law, George A. Bermann et al., 2Restating theto the enforceability of arbitral agree-
StatusbConvention on the Recognition U.S. Law of International Commercial ments and awards,? foreign and American
and Enforcement of Foreign Arbitral Arbitration,® 113Penn St. L. Ret333, lawyers and judges 2'nd it challenging
Awards. You also know that the New York 1335 (2009). to assess the sometimes intricate relation-
Convention allows a party to challenge the If the American Law Institute (ALI)  ships between international and domestic
enforceability of a foreign arbitral award completes its latest effort, the starting  sources.dd. Simply put, the legal regime
on speci“c but narrow grounds, including point for addressing these issues will be governing international arbitration in the
the following: the Restatement (Third) of the U.S. Law United States is @complex and dif"cult for
of International Commercial Arbitration newcomers to navigateSeeBermann,
r The parties lacked capacity or the The project, which began in December supra at 1334.
arbitration agreement is otherwise 2007, is still in its infancy and will take In May 2010, the ALI approved
invalid. nearly a decade to compleBeePress Tentative Draft No. 1, which tentatively
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lays out part of chapter 1, 2De"nitions,° Under the limited facts of the hypotheticakimply by "“ling an original or certi"ed

and all of chapter 5, 2Recognition and  Builder lacks any apparent challenge to copy of the award and the arbitration
Enforcement of Awards,° which covers personal jurisdiction, and there is no indi-agreementRestatemerf§*5-1(b)(i). In

three main topics: (1) obligation to recogeation that the statute of limitations has our hypothetical, if DAG complies with
nize and enforce international arbitrationlapsed. If Builder would prefer to defend these two requirements, Builder will have
awards, (2) grounds for denying recogni-enforcement of the award in California, the burden of establishing the agreement's
tion and enforcement, and (3) actions to a forum non conveniens motion seek- invalidity (or of the other express grounds
enforce awards. For in-house counsel, thing to move the action to federal court in for nonenforcement). In reviewing DAG's
helpfulness of th®estatementan be California may be "ledld. § 5-21(b). award, the court owes no deference to the
illustrated by referencing the Tentative The second issue is applicable law. arbitral tribunal's "ndings whether a ground
Draft with respect to three of the issues TheRestatemergurveys many choice-  exists for denying recognition or enforce-
raised by our hypothetical: (1)*jurisdictiorof-law issues that arise in the context of ment of a convention award.. §*5-6(b).

and venue, (2)*applicable law, and challenges to recognition and enforcement
(3)*grounds for challenging an arbitral  of arbitral awardsSee id §§*5-8 to 5-14.
award. While th&Restatementill be no  The substantive law that applies to issues : :
substitute for advice from specialized  raised on the merits of the enforcement To preserve ObJeCtlonS
international arbitration counsel, it will  action will depend on the circumstances; to procedural aspects
provide a useful starting point for those candidates include the law of the arbitral

with little or no understanding of the cus-seat, the law of the place of the agree- of the arbltratlon’
tomary practice of international ment, or the law designated in the agree- parties must timely
arbitration. ment.See generally, idg 5-3. While some

In our hypothetical, DAG "led in grounds for denying enforcement involve ~ Faise them before the
_Delaware presumably becau_se B.under apphcatpn of US Iqw, other groun'ds' arbitral tribunal to
incorporated there. As explained in the may require application of another juris-

Restatemensection*207 of the FAA cre- diction's substantive lavBee id§ 5-3(e) permit correction or

ates a federal cause of action to enforce & cmt.*e. Moreover, as thRestatement o

arbitral awards under the New York notes, U.S. courts have occasionally remediation of defects.
Convention and independently confers viewed foreign decisions interpreting

subject matter jurisdiction on federal provisions of the New York Convention

courts to entertain such actiosee as persuasive authoriyeed. § 5-3, In our hypothetical, absent extraordi-
Restatemer§*5-18 & cmt.*a. Because  Reporters' Note e. nary conduct of the tribunal amounting
Germany and the United States are both  In our hypothetical, the arbitral seat is to a denial of due process, a challenge to
parties to the New York Convention, London, England, the parties executed ththe existence or validity of the arbitration
DAG's award would be considered a agreement in Texas, and the agreement agreement would likely be Builder's best
aConvention Award ? distinct from a selects the substantive law of Germany. defense to the award. As tRestatement

aNon-Convention Award® that could be  Any of these laws may be controlling or notes, a court may deny recognition or
brought only in state court, unless there persuasive authority and may help or hurenforcement of a convention award 2to the
is an independent basis for subject mattea challenge to enforcement depending orextent that no arbitration agreement exists
jurisdiction, such as diversity jurisdic-  the speci“c grounds for challenggee id. or the arbitration agreement is invalid.°
tion. Compardd. 8*5-18 & cmt.*avith 8 5-8(b) cmt.*c & Reporters' Note ¢ (not- See id§*5-8(a)put see id§ 5-6(c) (not-
id. 8 5-18(b) cmt.*d (noting that, in the ing that the parties can litigate conSict-of-ing that even if some ground for denying
context of international arbitration, diver- law issues to their respective advantage).enforcement exists, the court may, in
sity jurisdiction is easily satis"ed in most It is important that in-house counsel knowexceptional circumstances, enforce the
instances). the scope and nature of the problem befoagvard). The agreement may be invalid
While jurisdiction poses no discerniblenegotiating arbitration clauses or engag- because it was executed by a person
hurdle for DAG, ?[t]he adequacy of juris- ing the assistance of specialist arbitrationwho lacked capacitybeither actual or
diction over the defendant . . . is subject counsel. Th&Restatemerrovides a help- apparent authoritybto bind Builder, or
to the generally applicable statutory and ful overview of choice-of-law issues with because of fraud, duress, impossibility, or
constitutional standards governing the respect to enforcing awarddee id8*5-3. unconscionabilitySee id8§*5-8 cmt.*b. In
exercise of personal jurisdictior@. 8§ The third issue is whether there is a recent case, Bolivia has challenged an
5-19(a). The same holds for challenges tany ground to challenge enforcement  arbitration demand made by a European
venue.Sedd. 8 5-21. Moreover, chapter of the award. Arbitral awards are pre-  telecommunications company, which
2 of the FAA, under which DAG has "led sumed enforceable under the New York seeks over + 700 million in damages, on
suit, imposes a three-year statute of limit&onventionSeeNew York Convention,  grounds that the former Bolivian Minister
tions for bringing an action to enforce a art. 1ll; 9 U.S.C. §*9see also Restatemenbdf Legal Affairs acted outside the scope
convention awardd. § 5-24(a) & cmt.*a. 8 5-1(a) & cmt.*a. They may be enforcedof her authority in executing agreements
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that purported to submit Bolivia to an [A] party may waive its right to invoke ~ Though still a work in progress, the "rst

ad hoc arbitration and to waive critical an objection that might serve as a basis tentative draft's discussion of issues
rights of Bolivia in connection with that for resisting recognition or enforcement related to enforcement and recognition of
dispute. Complaint at 1, Bolivia*v. E.T.I. of a Convention award at any time after arbitral awards previews tligestatemetst
Euro Telecom Int'l N.V., No.*1:10-cv- the basis for such objection is known or utility. In time, counsel and courts are
01704-RBW (D.D.C. "led Oct. 5, 2010). should have been known. Such a waiver likely to consult theRestatemetst outline

In our hypothetical, Builder's other may be the result of either express consevit principles to form a more accessible
potential grounds for challenging an or a failure to raise such objection ina and coherent body of law on the many
international arbitral award include lack clear and timely manner. complex issues that arise in the practice of
of notice or opportunity to present its international arbitration.
case Restatemerg 5-9); and improper Id. § 5-17(a). To preserve objections to Given the increasing globalization of
constitution of the tribunaid. § 5-11); procedural aspects of the arbitration, business and the prominence of alternative

the award decides matters that are beyompérties must timely raise them before thedispute resolution, the ALI's effort to restate
the terms of the arbitration agreement  arbitral tribunal to permit correction or  the U.S. law of international commercial
(id. 8 5-10) or are incapable of arbitral remediation of defect$éd. § 5-17 cmt. a.  arbitration is a welcome development.
adjudication id. § 5-13); the award was Objections that have not been preservedFor the in-house litigator charged with

set aside by a foreign court of competentwillDabsent extraordinary circum- managing arbitrationBwhether negotiating
jurisdiction (d. 8 5-12); and the award  stancesbbe deemed waived by a court agreements, arbitrating disputes, or enforc-
violates public policyi¢l. § 5-14). On the reviewing the awardd. § 5-17(c). ing awardsbtheRestatemergromises to
limited facts of our hypothetical, none of  In sum, theRestatemeris general assist in understanding the complexities of
these grounds seems to apply. enough in its black-letter provisions to  international arbitrationa

TheRestatemerdiscusses an addi-  be useful for the uninitiated but speci“c :
tional important hurdle to challenging ~ enough in its comments and notes to ~ Steve Y. Kohis a partner, and Jared D. Hager
. . . L. and Jeremy L. Ross are associates, with Perkins
enforcement of an arbitral awardBwaiver.aid even the most seasoned practitioner. Coie in Seattle, Washington.
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JAMS Issues New Optional Expedited Arbitration Proc
(Continued from page 1)

arbitration procedures at the American Before conducting the "rst preliminary
Arbitration Association (AAA). In addi- conference, the parties must con"rm in
tion, this article provides advice to prac- writing to the arbitrator that they have
titioners on deciding whether to include complied with JAMS Rule 17(a) regard-

expedited procedures when drafting arbi-ing exchange of information. JAMS Rule

tration agreements. 16.2(a); JAMS Rule 17(a). Pursuant to

edures

produced. JAMS Rule 16.2(c)(i)(iii).
Parties are required to produce header
"elds for email correspondence but are
not required to produce other forms of
metadata. JAMS Rule 16.2(c)(ii). The
rules further provide that if the costs

JAMS Rule 17(a), the parties must volun-and burdens of the e-discovery are

JAMS Optional Expedited
Arbitration Procedures

JAMS's new procedures are optional.
Under JAMS Rules 16.1 and 16.2, for
the expedited procedures to apply, they or claim immediately after commence-
must be speci“cally referenced in the par-ment of the Arbitration.° This initial

ties' agreement to arbitrate, or all parties exchange between the parties includes
must consent to application of these rulesall 2relevant, non-privileged documents,
If a party seeks to apply the expedited  including, without limitation, copies of
procedures by requesting their applica-
tion in its demand for arbitration, JAMS
Rule 16.1(b) requires that the respondentpositions. . . .9d. In addition, the parties
indicate within seven days whether it
agrees to the expedited procedures. If thandividuals whom they may call as wit-
respondent does not agree to the expeditadsses at the Arbitration Hearing within
procedures, under JAMS Rule 16.1(c) thewenty-one (21) calendar days after all

tarily and informally exchange 2all non-
privileged documents and other infor-
mation (including electronically stored

adisproportionate to the nature of the
dispute or to the amount in controversy,
or to the relevance of the materials

information (ESI)) relevant to the dispute requested,® the arbitrator has the discre-

tion to @either deny such requests or
order disclosure on the condition that

the requesting Party advance the reason-
able cost of production to the other side,
subject to the allocation of costs in the

all documents in their possession or con-"nal award.? JAMS Rule 16.2(c)(iv). In
trol on which they rely in support of their addition, the arbitrator may vary rules

for e-discovery after discussion with the

are required to exchange the @names of parties at the preliminary conference.

JAMS Rule 16.2(c)(v).
Parties are limited to one deposition
per side, unless the arbitrator determines

arbitrator requires that each party have a pleadings or notice of claims have been that more than one deposition is war-

client or client representative at the "rst received.dd.

preliminary conference unless excused by Any discovery following that initial
the arbitrator for good cause. The rules exchange of information is extremely
provide that the preliminary conference limited. Document requests are speci”-
should be conducted in person, if pos-
sible.ld. The optional expedited proce-
dures apply to cases involving claims of
all monetary valueSeeJAMS Rule 16.1.

cally limited to documents adirectly rele-
vant to the matters in dispute or to its outties and diversity of their interests, and
come® and must be 2reasonably restrictedvhether 2any or all of the claims appear,
in terms of time frame, subject matter anan the basis of the pleadings, to have

ranted. JAMS Rule 16.2(d). In making
this determination, the arbitrator is to
evaluate several factors, including the
amount in controversy, the complexity
of factual issues, the number of par-

JAMS has another set of rules, Streamlingérsons or entities to which the requests suf'cient merit to justify the time and

Arbitration Rules & Procedures, for casespertain.® JAMS Rule 16.2(b). Moreover,

expense associated with the requested

involving claims and counterclaims of a phrases such as 2all documents directly discoverylld. JAMS Rule 16.2(d)(ii)

monetary value below %250,000. These or indirectly related to® are strictly pro-
procedures apply either if the parties muttnbited as are extensive directions or
ally agree to use them in cases valued atinstructionsld. In addition, pursuant to

further provides that the arbitrator
should also consider additional fac-
tors listed in the JAMS Recommended

more than %250,000 or if the total value GFAMS Rule 16.2(b), the arbitrator retains Arbitration Discovery Protocols for

all claims asserted is less than %250,000ultimate discretion to edit or limit the
(not including interest or attorney fees). number of requests.
JAMS Streamlined Arbitration Rules & With respect to electronic discovery,

Domestic Commercial Cases (JAMS
Discovery Protocols). Expert depositions
are permitted only if a report has been

Procedures, Rule 1(a). Given that the expilre optional expedited procedures make submitted pursuant to the exchange of
dited procedures are optional, it is bene"-clear that only electronic documents frominformation as set forth in JAMS Rule

cial for practitioners to evaluate whether sources used in the 2ordinary course of
to adopt them when initially drafting an

arbitration agreement. 16.2(c)(i). To obtain electronic docu-

ments that fall outside this narrow scope,

JAMS Expedited Procedures Place a party must demonstrate a compelling
Limitations on Discovery need for that type of electronic informa-
There are speci“c limitations on the type tion, and the arbitrator will have the dis-
and extent of discovery allowed under cretion to determine whether additional
the new JAMS expedited procedures.  information and documents should be

17(a) and all parties agree to the taking of

business® must be produced. JAMS Rulethat deposition or by order of the arbitra-

tor for good cause. JAMS Rule 16.2(e).
The JAMS procedures provide for
expedited resolution of any discovery
disputes that arise between the parties.
JAMS Rule 16.2(f) requires the parties
to meet and confer in good faith before
presenting any discovery dispute to the
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arbitrator. Lengthy briefs on discovery  Procedures. Under JAMS Rule 16.2(g), The arbitrator retains the discretion to
disputes are not permitted. Further, as the cutoff for fact discovery is no more alter these dates for good cause. These
set forth in JAMS Rule 16.2(f)(iv), one  than 75 calendar days after the prelimi- limitations on discovery will likely pro-
discovery dispute will not halt the parties’nary conference. And, under the same vide a signi“cant cost savings and thus
discovery on other issues. rule, if there is any expert discovery, thatare an important consideration for practi-
Discovery deadlines are shortened must be concluded within 105 calendar tioners when deciding whether to use the
under JAMS's Optional Expedited days after the preliminary conference. JAMS Optional Expedited Procedures.

A COMPARATIVE LOOK AT PROCEDURES

Applicability of Rules

Exchange of Initial
Information

Document Requests

Depositions

Expert Depositions

Discovery Cutoff Deadlines

Dispositive Motions

Timing and Procedures
Relating to Arbitration
Hearing

Optional

Before the preliminary
conference, parties are
required to exchange all non-
privileged documents relevant
to the claim.

Only documents adirectly
relevant® to the matters in the
dispute or outcome

E-discovery is limited to
sources used in the 2ordinary
course of business.®

One for each side

Only by agreement of parties
or by order of the arbitrator for
good cause shown

75 calendar days after the
preliminary conference for fact
discovery

105 calendar days after the
preliminary conference for
expert discovery (if any)

Generally not permitted unless
the parties agree or as set forth
in JAMS Discovery Protocols

Within 60 days after the cutoff
for fact discovery

Hearing will be held on
consecutive dates unless
otherwise agreed by parties or
ordered by the arbitrator.

Where the value of all claims
and counterclaims do not
exceed $500,000

AAAs Large, Complex Case
Procedures apply to cases
valued at $500,000 or higher.

Within the arbitrator's
discretion at the request of the
parties

Within the arbitrator's
discretion at the request of the
parties

Within the arbitrator's
discretion at the request of the
parties

Not speci“cally addressed in
the rules

Within the arbitrator's
discretion at the request of the
parties

Within the arbitrator's
discretion

Within the arbitrator's
discretion

Within the arbitrator's
discretion

Where the value of all claims
and counterclaims do not
exceed $75,000 and there are
no more than two parties

No speci“c expedited
procedure

AAAs Commercial Rules apply

No speci'c expedited
procedure

AAAs Commercial Rules apply

No speci“c expedited
procedure

AAAs Commercial Rules apply

No speci“c expedited
procedure

AAA's Commercial Rules apply

No speci“c expedited
procedure

AAAs Commercial Rules apply

No speci'c expedited
procedure

AAAs Commercial Rules apply.

Within 30 days after
con"rmation of arbitrator's
appointment

Generally, the hearing is not to
exceed one day.
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Dispositive Motions Are Discouragede-discovery, depositions, and disposi- Factors to Consider for Expedited
under JAMS Expedited Procedures tive motions. In the absence of guidanceProcedures

Dispositive motions are generally not perin the expedited procedures, the AAA  Many factors should be weighed before
mitted unless the parties mutually agree. Commercial Arbitration Rules will apply. deciding to include expedited procedures
JAMS Rule 16.2(h). If only one party AAA Commercial Rule R-1(b) (®The in arbitration agreements. One consider-
requests a dispositive motion, the arbitra-Expedited Procedures shall be applied aation is the type of dispute that may result
tor must defer to the JAMS Discovery  described in Sections E-1 through E-10 dfom the agreement. How much money
Protocols, which allow a party to explain these rules, in addition to any other por- will be at stake? Are the parties submit-
in a brief letter to the arbitrator why a tion of these rules that is not in con$ict ting to arbitration large corporations or
dispositive motion is appropriate and with the Expedited Procedures.?). individuals? Both the AAA and JAMS
allow the opposing party to respondina  The AAA Commercial Arbitration have rules pertaining speci“cally to the
brief letter to rebut those arguments. The Rules leave most decisions with respect arbitration of consumer disputes, which
arbitrator then has the discretion to decidéo discovery and dispositive motions are not discussed in this article. The
whether to allow dispositive motions. If  to the arbitrator's discretion. The AAA  JAMS Optional Expedited Procedures
dispositive motions are allowed, there areCommercial Arbitration Rules address can be applied in a dispute of any size,
restrictions on the length of the submis- the exchange of information. AAA while the AAA Expedited Procedures are
sions and an accelerated schedule for Commercial Rule R-21 provides that, at designed to apply to cases valued at or
brie"ng and resolving the dispositive the request of any party or at the discre-below %75,000.

motion. JAMS Rule 16.2(h) (referring tion of an arbitrator, the arbitrator may In addition, practitioners should deter-
to JAMS Discovery Protocols); JAMS require production of documents and mine before drafting agreements whether
Discovery Protocols, Discovery and other information® and 2identi"cation they would prefer to limit the scope of

Dispositive Motions, at 7+8. In addition, of witnesses to be called.° This rule also discovery at the outset or leave that issue
dispositive motions will not stay any authorizes the arbitrator to resolve any open until the actual arbitration to be

aspect of the arbitration proceeding or disputes concerning the exchange of  decided at the arbitrator's discretion. The
any pending deadlines. JAMS Discovery discovery. Under the AAA Commercial JAMS procedures provide speci“c default
Protocols, Discovery and Dispositive Arbitration Rules, parties have the $ex- limitations on the scope of discovery, and

Motions, at 8. ibility to evaluate the discovery and if the parties are required to comply with

motion practice needs of a particular  these procedures, discovery will be quite
Hearing Dates Are Scheduled Withimlispute after initiation of arbitration. limited. Even under these procedures, the
60 Days of Discovery Cutoff Ultimately, the arbitrator will use his or arbitrator retains the discretion to modify
JAMS Rule 16.2(i) provides that the her discretion to determine whether the dighe limitations. Thus, while JAMS's

arbitrator will schedule a hearing within  covery and motion practice requested by gorocedures provide a speci'c expedited
60 days of the cutoff of fact discovery.  party are warranted in that particular case.framework, this framework is not neces-
Hearing dates are to be on consecutive Under the AAA expedited proceduressarily set in stone if the designated proce-
dates unless otherwise agreed by the paran arbitrator schedules a hearing date dures do not match the actual discovery
ties or ordered by the arbitrator. JAMS  within 30 days of con"rmation of the needs of the dispute to be arbitrated.
Rule 16.2(i). The arbitrator may alter any arbitrator's appointment. AAA Expedited The AAA expedited procedures do not
of the procedures for good cause under tHerocedure E-7. The short span of time directly address discovery-related issues,
catchall provision in JAMS Rule 16.2(j). from the date of the arbitrator's con"rma-and the AAA Commercial Rules leave
tion to the date of the hearin