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Although arbitration was initially touted as a more ef"cient  
 and less expensive alternative to litigation, some practi-  
  tioners question whether this still holds true. In response 

to these concerns, one of the main arbitration providers, JAMS, 
The Resolution Experts, unveiled new ªOptional Expedited 
Arbitration Procedures,º effective October 1, 2010. The new pro-
cedures provide parties with the option of electing to proceed with 
an expedited framework for arbitration with limited depositions, 
document requests, and e-discovery within a speci"c fast-tracked 
time frame for moving a case along from start to "nish.

According to a press release announcing the new proce-
dures, ªJAMS has taken an industry-leading role to ensure 
arbitration remains an attractive alternative to litigation. To save 
clients time and money, JAMS has instituted new procedural 
options that allow the crafting of a process that is commensu-
rate with the dispute.º Press Release, JAMS, The Resolution 
Experts, JAMS Leads ADR Industry in Providing Quicker, Less 
Expensive Option for Business Commercial Arbitration (Oct. 7, 
2010), available at www.jamsadr.com/jams-leads-adr-industry-in-
providing-quicker-less-expensive-option-for-business-commercial-
arbitration-09-29-2010. The new expedited procedures are set 
forth in Rules 16.1 and 16.2 of JAMS Comprehensive Arbitration 
Rules and Procedures (JAMS Rules). This article explores how 
the new optional procedures work and how they compare with 

JAMS Issues New Optional 
Expedited Arbitration 
Procedures
By Meredith N. Reinhardt

The Implications of Cloud 
Computing on E-discovery 
By Liam Ferguson and John Cleaves

The City of Los Angeles recently contracted with 
Google, the Internet giant, to host all Los Angeles city 
employee emails for the next "ve years. As a result of 

this decision, the City of Los Angeles will have less pressure to 
modernize its information technology (IT) infrastructure and 
will need fewer IT staff to maintain the current system, as the 
infrastructure will be handled by Google. But don't expect to 
see Google staff roaming the halls of powerÐthe IT infrastruc-
ture is being handled remotely, via the ªcloud.º David Sarno, 
ªLos Angeles Adopts Google E-mail System for 30,000 City 
Employees,º L.A. Times, Oct. 27, 2009, available at http:// 
latimesblogs.latimes.com/technology/2009/10/city-council-votes-
to-adopt-google-email-system-for-30000-city-employees.html.

What Is Cloud Computing?
A de"nition of ªcloud computingº is as nebulous as the infra-
structure it is built on. The term ªcloud computingº is derived 
from the underlying technology Internet Protocol (IP), the 
method or protocol by which data are sent from one computer 
to another on the Internet. This technology is usually depicted 
in network diagrams as a cloud, a ubiquitous entity whose inner 
workings the end user does not need to know. We like to think 
of the cloud as having ªDEPTHº#  (i.e., Distributed External 
Processing/Storage by a Third Party).

Cloud computing promises elasticity, modernity, and ease 
of implementation. In addition, the cloud is $exible both in use 
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The October 2010 issue of the ABA Journal has an inter-
esting article titled ªHelp Goes Corporateº regarding 
in-house legal departments partnering with outside 

law "rms on pro bono projects. The in-house/outside counsel 
partnering approach to pro bono work potentially increases the 
range and variety of pro bono project options. The partnership 
can take on a stand-alone project (e.g., civil rights litigation 
or a micro"nance transaction), or it can involve an ongoing 
project with a similar recurring set of circumstances (e.g., 
setting up supplemental needs trusts for elderly people or han-
dling a series of housing rights cases through a public interest 
organization). 

Working as a team allows in-house attorneys and outside 
counsel to coordinate and share the responsibilities of a pro 
bono matter. To be sure, there will be logistical and strategic 
challenges at the startÐe.g., how to divide the work, how to 
select the projects, and how to structure the arrangement to 
preserve all privileges, among othersÐbut there are also great 
advantages. In-house counsel gets the bene"t of choosing from 
a diverse set of pro bono matters (requiring varying amounts of 
time) through outside counsel's established relationships with 
public interest organizations. The pro bono client and outside 
counsel bene"t from the added expertise of in-house counsel, 
who have the satisfaction of making a signi"cant contribution 
without sacri"cing more time than could be spared.

Team-based pro bono projects can also strengthen and 
develop existing client relationships. Many in-house attorneys 
want to get to know their outside attorneys beyond the confer-
ence calls and emails. Collaborating on a pro bono project 
provides new opportunities for cultivating existing relation-
ships and gaining a better understanding of each other's 
strengths. Additionally, these projects appeal to many attor-
neys who prefer spending time with outside counsel on a pro 
bono project to more traditional client development activities, 
such as playing a round of golf or going to a baseball game. 
Pro bono partnering in the service of a third party can be a 
win-win situation for both inside and outside counsel.

The Corporate Counsel Committee's Pro Bono 
Subcommittee is another resource for pro bono project ideas 
and guidance. The Pro Bono Subcommittee will present the 
annual Pro Bono award to an in-house legal department at the 
annual meeting in Naples, Florida, in February. The award is 
given to ªshowcase noteworthy corporate pro bono programs, 
both as a way to thank companies for their pro bono commit-
ments and to inspire other companies to follow their worthy 
colleagues' steps.º Past recipients of the award include 
Caterpillar, Inc., Aetna Inc., BellSouth Corporation, Monsanto 
Company, Dow Corning Corporation, McDonald's 
Corporation, William Wise (general counsel of Analog 
Devices, Inc.), Sears Corporation, and Johnson & Johnson. 
We look forward to meeting you in Naples and learning what 
legal department will receive the Pro Bono award this year. 
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On July 21, 2010, President Obama 
signed into law a package of 
"nancial regulatory reforms 

unparalleled in scope and depth since the 
New Deal. The Dodd-Frank Wall Street 
Reform and Consumer Protection Act 
(Dodd-Frank) is a sweeping reaction to 
perceived regulatory failings revealed by 
the most severe "nancial crisis since the 
Great Depression. The legislation's 2,300 
pages cover a number of topics, including 
systemic risk, "nancial institutions, private 
equity and hedge funds, derivatives, secu-
ritization, credit rating agencies, insur-
ance, and corporate governance. While 
Dodd-Frank is intended to restructure the 
regulatory framework for the U.S. "nan-
cial system, the Act may also have a sig-
ni"cant impact on the litigation exposure 
of public companies and various other 
market participants. Overall, Dodd-Frank 
provides regulators and private litigants 
with enhanced incentives and expanded 
rights in three key areas: (1) securities, (2) 
swaps and derivatives, and (3) consumer 
"nance litigation. This article outlines the 
most important provisions within these 
areas for in-house counsel.

Securities Regulation 
Title IX of Dodd-Frank, known as the 
ªInvestor Protection and Securities 
Reform Act of 2010,º strengthens the 
litigating posture of the Securities and 
Exchange Commission (SEC), as well as 
the litigating posture of private plaintiffs. 
The Act enhances the SEC's ability to 
combat securities violations, creates new 
private rights of action, modi"es the rela-
tionships between customers and brokers 
and dealers, and extends the SEC's juris-
dictional reach extraterritorially. 

Whistleblower Incentives and 
Protections
Dodd-Frank affords substantial incentives 
and protections to whistleblowers who 
report securities laws violations to regula-
tors. Section 922(a) provides that, where 
information provided by a whistleblower 

leads to an SEC enforcement action that 
results in a monetary sanction of more than 
%1 million, the SEC must pay that indi-
vidual a bounty of between 10 and 30 per-
cent of the sanction amount. To receive a 
bounty, the whistleblower must voluntarily 
provide ªoriginal informationº leading to 
a successful enforcement action. Original 
information must be based on the whistle-
blower's ªindependent knowledge or anal-
ysis,º and not already known to the SEC. 
Such awards are available for any success-
ful action brought by the SEC under the 
federal securities laws, including actions 
brought against foreign issuers and matters 
involving the Foreign Corrupt Practices 
Act. In addition, the SEC also may pay 
an award based on amounts collected in 
related actions brought by certain agencies, 
e.g., the Department of Justice (DOJ), and 
involving the same original information 
that led to a successful SEC action.

To implement the whistleblower 
bounty provisions of the Act, the SEC has 
proposed Regulation 21F. The proposed 
regulation is designed not to discourage 
employees from "rst reporting potential 
violations of the securities laws to inter-
nal compliance personnel, but it stops 
short of requiring whistleblowers to avail 
themselves of these internal processes 
before reporting alleged violations to 
the SEC. The proposed regulation also 
excludes from the de"nition of ªindepen-
dent knowledge or analysisº information 
obtained in a number of sensitive contexts, 
including information procured by attor-
neys, independent public accountants, and 
information obtained by a company's legal, 
compliance, audit, supervisory, or gover-
nance personnel. Furthermore, a whistle-
blower would have to report a violation 
to the SEC within 90 days after reporting 
a potential violation to the company to 
preserve his or her ªplace in lineº for an 
award. The proposed regulation also con-
siders the extent to which a whistleblower 
used a company's internal legal or com-
pliance procedures before reporting the 
violation to the SEC when determining an 

award. The comment period on the proposed 
regulation ended on December 17, 2010.

In addition, Dodd-Frank expands the 
protection available to whistleblowers 
by providing them with a private right 
of action against retaliating employers. 
Under section 922(a) of Dodd-Frank, a 
whistleblower may bring a retaliation 
action in federal court, seeking double 
back pay with interest, reinstatement, 
attorney and expert fees, and other relief. 
The statute of limitations for a private 
litigant against a retaliating employer 
is 6 years and, in some cases, 10 years. 
Section 922(c) entitles certain whistle-
blowers bringing retaliation claims under 
the Sarbanes-Oxley Act of 2002 (SOX) to 
the right of a trial by jury. Section 922(c) 
also expressly makes pre-dispute arbitra-
tion agreements unenforceable if they 
require arbitration of disputes that arise 
under the whistleblower provisions of 
SOX. Moreover, the anti-retaliation provi-
sions of Dodd-Frank protect a whistle-
blower even if his or her tip does not lead 
to a successful action or the whistleblower 
otherwise fails to qualify for an award.

Furthermore, section 748 provides 
whistleblowers with closely analogous 
incentives and protections when they 
report violations of the futures trad-
ing laws under the jurisdiction of the 
Commodity Futures Trading Commission 
(CFTC). In furtherance of Dodd-Frank's 
whistleblower rulemakings, on November 
10, 2010, the CFTC proposed Regulation 
165 to implement section 23 of the 
Commodity Exchange Act (CEA). The 
CFTC's proposed rule is closely analo-
gous to that of the SEC with a few differ-
ences, including a two-year (rather than a 
three-year) statute of limitations for retali-
ation actions.

Finally, section 1079(A) of Dodd-
Frank amends the False Claims Act to 
broaden the protections afforded to whis-
tleblowers involved in qui tam actions to 
include ªassociated others,º e.g., subcon-
tractors, in addition to employees, contrac-
tors, or agents. This section also increases 

Dodd-Frank's Enforcement and Litigation Provisions
By Michael J. Lyle and Heath P. Tarbert
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the statute of limitations for retaliation 
claims under the False Claims Act to three 
years. In addition, section 929A extends 
whistleblower protections to employees of 
consolidated subsidiaries and af"liates of 
public companies whose "nancial informa-
tion is included in the consolidated "nancial 
statements of a public company. The com-
ment period on the proposed regulation 
ended on February 4, 2011.

Restoration of Extraterritorial 
Jurisdiction for Antifraud Provisions 
Section 929P(b) of Dodd-Frank extends 
the reach of the antifraud provisions of 
the Securities Exchange Act of 1934 to 
certain transactions that occur outside the 
United States and involve only foreign 
investors. In particular, the provision is 
designed to override the Supreme Court's 
recent decision in Morrison v. National 
Australia Bank Ltd., 130 S. Ct. 2869 
(2010). Morrison signi"cantly limited 
the jurisdictional scope of section 10(b) 
of the Exchange Act to ªtransactions in 
securities listed on domestic exchanges, 
and domestic transactions in other securi-

ties.º The Court's decision essentially 
extinguished the SEC's extraterritorial 
reach by rejecting the well-known ªcon-
ducts and effectsº test. In response, Dodd-
Frank essentially overturns Morrison 
and, for purposes of actions brought by 
the SEC or the DOJ, effectively restores 
the conducts and effects test. In addition, 
although Dodd-Frank does not extend 
extraterritorial jurisdiction to claims by 
private litigants, section 929Y directs the 

SEC to solicit public comment and there-
after to conduct a study on the extent to 
which private rights of action under the 
antifraud provisions of the Exchange Act 
should be extended extraterritorially. On 
October 25, 2010, the SEC solicited public 
comment on whether to extend private 
rights of action to transnational securities 
fraud, with the comment period closing on 
February 18, 2011.

Nationwide Service of Subpoenas
Section 929E of the Dodd-Frank Act per-
mits nationwide service of subpoenas by 
the SEC and defendants in federal district 
court litigation when the action or pro-
ceeding is instituted by the SEC. Prior to 
Dodd-Frank's enactment, only witnesses 
within a 100-mile radius of the court-
house were required to appear in an SEC-
instituted action in federal district court. 
Now witnesses located anywhere in the 
United States will be required to appear in 
person at a federal district court proceed-
ing instituted by the SEC. The net effect of 
section 929E is that it will place the SEC's 
subpoena powers on a par with those of 
most other federal agencies. 

Civil Penalties in Administrative 
Proceedings
Section 929P permits the SEC to seek civil 
penalties against any person who is the 
subject of an administrative cease-and-
desist proceeding for a violation of the 
securities laws. Previously, SEC admin-
istrative proceedings could result in the 
disgorgement of illegal pro"ts but could 
not result in the award of civil penalties. 
To procure civil penalties, the SEC had to 
bring a case in federal court. As a result of 
Dodd-Frank, however, the SEC may now 
commence administrative proceedings 
and impose civil penalties. Administrative 
proceedings involve limited discovery, 
the absence of a jury trial, and the right 
to appeal to the SEC commissioners who 
authorized the enforcement action in the 
"rst place.

Executive Compensation Clawback
Dodd-Frank also contains important provi-
sions relating to executive compensation. 
Section 954 of the Act requires that an 
issuer develop and implement a policy for 
(1) the disclosure of incentive-based 

compensation that is ªbased on "nancial 
information required to be reported under 
the securities laws,º and (2) the recovery 
of incentive-based compensation from cur-
rent and former executive of"cers in the 
event that the issuer is required to  
prepare an accounting restatement due  
to material noncompliance with any  
"nancial reporting requirements under  
the securities laws. 

Section 954 affects all current and for-
mer executive of"cers of an issuerÐnot 
only the chief executive and chief "nancial 
of"cers as had been the case under SOX. 
It applies to incentive-based compensation 
paid during the three-year period preced-
ing the date of the accounting restatement 
that was ªin excess of what would have 
been paid to the executive of"cer under 
the accounting restatement.º Issuers who 
do not comply with the requirements of 
section 954 will be precluded from listing 
their securities with national securities 
exchanges and national securities asso-
ciations. Although these provisions do 
not directly create or relate to a cause of 
action, they will necessarily give rise to 
litigation if shareholders or the SEC seek 
to enforce them.

Control Person Liability Clari"ed 
Section 929P(c) clari"es section 20(a) 
of the Exchange Act to permit the SEC 
to pursue enforcement actions against 
ªcontrolº persons. Previously, although 
not af"rmatively precluded from assert-
ing an action based on section 20(a), the 
SEC rarely relied upon this provision in 
its enforcement actions. Consequently, 
some suggested that the Exchange Act 
limited control person liability to actions 
by private plaintiffs. Dodd-Frank clari-
"es that the SEC may also bring such 
actions. Going forward, in-house counsel 
need to consider the possibility that senior 
executives could face an SEC enforcement 
action based on the theory that such execu-
tives exercise control of the issuer. 

Aiding and Abetting Violations 
Sections 929M±929O of Dodd-Frank 
lower the requisite state of mind for aiding 
and abetting violations of the federal secu-
rities laws to include ªrecklesslyº provid-
ing substantial assistance. The pre-Dodd-
Frank standard demanded that violators 

Issuers who do not 
comply with the 
requirements of  

section 954 will be 
precluded from listing 

their securities with 
national securities 

exchanges and national 
securities associations.
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had ªknowinglyº provided substantial 
assistance to another person in violation of 
the securities laws. In addition, although 
Dodd-Frank does not afford private litigants 
a right of action against those who aid and 
abet violations of the securities laws, section 
929Z(a) of the Act directs the comptroller 
general to undertake a study on the potential 
impact of a possible private right of action 
against any person aiding or abetting securi-
ties law violations. Looking forward, one 
can expect Congress to propose legislation 
that would do just this. 

Expanded SEC Authority over  
ªBad Actorsº
Dodd-Frank vests the SEC with additional 
authority designed to prevent ªbad actorsº 
from committing subsequent violations. 
Section 926 of Dodd-Frank authorizes the 
SEC to disqualify felons and others from 
participating in any Regulation D offer-
ing. Speci"cally, Congress has directed the 
SEC to design the prohibition to apply to 
individuals subject to a "nal order based on 
fraud violations within the past 10 years, or 
who have been convicted of a felony or mis-
demeanor in connection with the purchase 
or sale of any security or involving false "l-
ings. The SEC may restrict the disquali"ca-
tion only to individuals otherwise associated 
with the company offering securities pur-
suant to Regulation D. The scope of these 
prohibitions as they apply to individuals and 
corporate of"cers awaits SEC rulemaking, 
which is likely to occur by March 2011.

Furthermore, section 925 of Dodd-Frank 
provides that when a securities professional 
is suspended or barred because of miscon-
duct, the particular suspension or bar will 
extend to prohibit that person's association 
with any broker, dealer, investment adviser, 
municipal securities dealer, municipal advi-
sor, transfer agent, or nationally recognized 
statistical rating organization. 

Market Manipulation of Over-the-
Counter Securities
Section 929L of Dodd-Frank extends the 
application of the Exchange Act's anti-
fraud prohibitions relating to the market 
manipulation of exchange traded securi-
ties to over-the-counter (OTC) securi-
ties, options, and short sales. Prior to the 
enactment of Dodd-Frank, only section 
10(b) of the Exchange Act and Rule 10b-5 

thereunder were available as action-
able violations for non-exchange traded 
instruments.

Increased Liability Exposure for 
Brokers and Dealers
Dodd-Frank also increases liability expo-
sure for brokers and dealers. Sections 
913(g) and (h) of Dodd-Frank empower 
the SEC to ªharmonizeº the "duciary 
duties imposed on investment advisers to 
extend them to brokers and dealers. This 
potential new "duciary duty for brokers 
and dealers would require them to ªact in 
the best interest of the customer without 
regard to the "nancial or other interest of 
the broker, dealer, or investment adviser 
providing the advice,º and to disclose ªany 
material con$icts of interest.º Section 
919 also permits the SEC to issue rules 
that would require a broker or dealer to 
provide certain documents or information 

to a retail investor before the retail inves-
tor purchases an investment product or 
service. In addition, section 921 authorizes 
the SEC by rule to prohibit or impose con-
ditions or limitations on the use of arbitra-
tion agreements by brokers and dealers. 
Any limitation or prohibition on arbitration 
agreements may expose brokers and deal-
ers to litigation in the courts, where they 
may face increased liability. 

Immediately after the president signed 
Dodd-Frank into law, the SEC solicited 
comment regarding the required study 
into the obligations of brokers, dealers, 
and investment advisers under section 
913. Pursuant to section 913, the SEC 
issued its report to Congress on January 

21, 2011, and completed its study on ways 
to improve investor access to information 
about brokers, dealers, and investment 
advisers pursuant to section 919 on January 
26, 2011. The chairman of the SEC, Mary 
Schapiro, has expressed publicly her sup-
port for aligning the "duciary duties of bro-
kers, dealers, and investment advisers.

Swaps and Derivatives Regulation
Although Dodd-Frank's primary litigation 
focus is on enhancements to the federal 
securities laws, the Act contains important 
provisions related to the swaps and deriva-
tives markets. 

Swap Dealers and Major Swap 
Participants 
Sections 731 and 764 of Dodd-Frank 
require the registration and regulation of 
swap dealers and major swap participants, 
and of security-based swap dealers and 
security-based major swap participants 
(de"ned swap parties). The CFTC has 
jurisdiction over the former, and the SEC 
over the latter. Each of these de"ned swap 
parties must follow business conduct stan-
dards that will require them to disclose 
to certain counterparties' material risks, 
con$icts of interest, incentives, and other 
information associated with a given swap 
transaction. De"ned swap parties will also 
have a duty of good faith and fair deal-
ing in their communications with a given 
counterparty and a duty to verify that the 
counterparty meets the eligibility stan-
dards for an eligible contract participant. 
In November 2010, the CFTC proposed 
regulations outlining various registration 
and other requirements with which de"ned 
swap parties regulated by the CFTC must 
comply. Such requirements include (1) 
monitoring of trading, (2) risk manage-
ment procedures, (3) disclosure of general 
information, (4) ability to obtain informa-
tion, (5) con$icts of interest, and (6) anti-
trust considerations. The comment period 
ended on January 24, 2011.

Responsibilities to Special Entities
Sections 731 and 764 of Dodd-Frank  
create additional responsibilities for 
de"ned swap parties that transact with  
special entities. A special entity is a  
federal agency, state, state agency, city, 
county, municipality, other political 

Dodd-Frank provides 
whistleblowers in the  

consumer "nance 
context with incentives 
and protections similar 
to those afforded to 
individuals reporting 

securities law violations.
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subdivision of a state, certain employee 
bene"t plans, certain governmental plans, 
and any endowment. These additional 
responsibilities apply in situations where a 
de"ned swap party acts as an advisor to a 
special entity or when it is a counterparty to 
a special entity. Failure to satisfy these 
requirements may lead to CFTC and SEC 
enforcement actions and possible private 
civil liability.

Fraud, Manipulation, Deception, and 
Disruptive Trading Practices
Section 741 of Dodd-Frank amends  
section 6(b) of the CEA to add ªswapsº to 
the CEA's antifraud language but refrains 
from creating a private right of action 
against swap dealers. Sections 753 and 763 
of the Act add parallel prohibitions against 
market manipulation. To implement section 
753 of Dodd-Frank, the CFTC proposed 
new CEA section 6(c)(1), which prohibits 
the use or employment of any manipulative 
or deceptive device or contrivance, and a 
new CEA section 6(c)(3), which prohibits 
any person from manipulating or attempt-
ing to manipulate the price of any swaps, 
commodities, or futures. CEA section 
6(c)(1) makes it illegal for any person, in 
connection with any swaps, commodities, 
or futures, to use or employ, intentionally 
or recklessly, any manipulative or decep-
tive device or contrivance. Similar to Rule 
10b-5 of the Exchange Act, CEA section 
6(c) is designed to be interpreted as a broad, 
catch-all provision that reaches fraud in all 
its forms. Furthermore, section 763(g) of 
Dodd-Frank prevents fraud, manipulation, 
and deception in connection with security-
based swaps under the Exchange Act. 
Finally, section 747 of Dodd-Frank amends 
section 4c(a) of the CEA to expressly pro-
hibit certain disruptive trading practices that 
Congress determined disruptive of fair and 
equitable trading.*

Consumer Financial Protection 
A third key area of litigation and enforce-
ment within Dodd-Frank involves the regu-
lation of consumer "nancial products. Title 
X of Dodd-Frank establishes the Bureau 
of Consumer Financial Protection (BCFP), 
which, once operational, will have extensive 
authority to regulate and enforce substantive 
standards for any person or business that 
engages in the offer or sale of any "nancial 
product or service. In addition, Dodd-Frank 
vests the BCFP with primary enforcement 
and examination authority over insured 
depository institutions with total assets 
of more than %10 billion, along with their 
af"liates. Any agency that is authorized to 
enforce a federal consumer "nancial law, 
other than the Federal Trade Commission, 
may recommend to the BCFP that it initiate 
enforcement proceedings. 

State Consumer Protection Laws
Section 1041 of Dodd-Frank provides that, 
unless enumerated under the Act, federal 
consumer "nancial protection laws will 
not preempt relevant state laws, unless 
such state laws are deemed inconsistent. 
The BCFP has the authority to determine 
whether a given state law is inconsistent. 
But section 1041(a) clari"es that more 
protective state laws are not to be deemed 
inconsistent with the consumer protec-
tion mandates of Dodd-Frank. The Act 
therefore permits state attorneys general to 
bring collateral enforcement proceedings 
alongside federal actions. Sections 1042(a)
(2) and 1047 further provide that state 
attorneys general and state regulators may 
enforce both BCFP regulations and non-
preempted state laws against federally char-
tered banks and thrifts. As a consequence, 
businesses offering "nancial services to 
consumers must now consider a panoply 
of applicable rules, including federal con-
sumer protection laws, non-preempted state 

laws, BCFP regulations, and those of vari-
ous state agencies. 

Whistleblowers in the Consumer 
Finance Context
Dodd-Frank provides whistleblowers in 
the consumer "nance context with incen-
tives and protections similar to those 
afforded to individuals reporting securities 
laws violations. Section 1057 of Dodd-
Frank provides a private right of action 
for employees in the "nancial services 
industry who provide information to the 
BCFP or other regulator about fraudulent 
or unlawful conduct related to a consumer 
"nancial product or service. Section 
1057 is perhaps the most extensive of the 
whistleblower provisions within Dodd-
Frank and applies to a large spectrum of 
"nancial services companies. Remedies 
include reinstatement, back pay, com-
pensatory damages, and litigation costs, 
including attorney and expert witness 
fees. Where reinstatement is unavailable 
or impractical, front pay may be awarded. 
As with the other whistleblower protec-
tions in Dodd-Frank, some observers 
are concerned that such provisions may 
encourage the bypassing of internal com-
pliance programs and increase litigation 
exposure.

Conclusion
Dodd-Frank's enforcement and litigation 
provisions in the areas of securities, 
swaps and derivatives, and consumer 
"nance will undeniably pose signi"cant 
challenges in the years ahead. The overall 
impact of many of these developments 
may not be fully known until regulators 
issue "nal implementing rules. Nevertheless, 
there is no time better than the present for 
in-house counsel to begin assessing their 
companies' potential exposure to actions by 
regulators and private litigants alike. Now is 
also the ideal time to begin augmenting 
existing training and compliance programs 
to address the many new requirements aris-
ing from Dodd-Frank. 

Michael J. Lyle is managing partner of the 
Washington, D.C., of"ce of Weil, Gotshal & 
Manges LLP, and Heath P. Tarbert is head of the 
"rm's "nancial regulatory reform working group. 
The authors would like to express their apprecia-
tion to Cathy Dixon, Eric Lyttle, Alex Radetsky, 
Audrey Susanin, and, most especially, Bradley 
Dizik, for their thoughtful edits and comments.

Practice Tip for Young In-House Lawyers

Learn the business in and out. I cannot emphasize this 
enough. In order to succeed, you must "rst establish a 

good relationship with the business client.

ÐFreda I. Wallace, Senior Corporate Counsel,  
Tessera North America, Inc.
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Imagine that you are an in-house 
lawyer for Builder, Inc., a Delaware 
corporation with its principal place of 

business in California. Builder has been 
sued in the U.S. District Court for the 
District of Delaware by a German com-
pany, Deutsche AG (DAG), seeking to 
enforce an arbitration award it obtained in 
London against Builder. The underlying 
dispute arose from a contract for construc-
tion services that Builder executed and 
performed in Texas. The contract included 
the following arbitration clause:

All disputes arising out of or in con-
nection with the present Contract shall 
be "nally settled under the Rules of 
Conciliation and Arbitration of the 
International Chamber of Commerce in 
force as of January 1, 2007 by one or 
more arbitrators appointed in accordance 
with the said Rules. The language of arbi-
tration shall be English. The place of ar-
bitration shall be London. The arbitration 
shall be governed by the substantive law 
of Germany, without regard to its choice-
of-law rules.

Builder wants to resist the enforcement 
action, but how and on what grounds? 
You know that the Convention on the 
Recognition Enforcement of Foreign 
Arbitral Awards, art.*I, June 10, 1958, 
21 U.S.T. 2517, 330 U.N.T.S. 3 (New 
York Convention), applies because 
both Germany and the United States 
are signatories. See United Nations 
Commission on International Trade Law, 
StatusÐConvention on the Recognition 
and Enforcement of Foreign Arbitral 
Awards. You also know that the New York 
Convention allows a party to challenge the 
enforceability of a foreign arbitral award 
on speci"c but narrow grounds, including 
the following:

�r The parties lacked capacity or the 
arbitration agreement is otherwise 
invalid.

The Restatement of the U.S. Law of International 
Commercial Arbitration in Context
By Steve Y. Koh, Jared D. Hager, and Jeremy L. Ross

�r There was a lack of proper notice or 
other violation of due process.

�r The arbitral tribunal lacked juris-
diction.

�r The arbitral tribunal or procedure 
violated the arbitration agreement.

�r The award is not binding or has 
been set aside.

�r The dispute was not arbitrable.

�r Recognition or enforcement of the 
award would violate public policy.

New York Convention, supra, art. V. For 
a thorough discussion of each ground for 
refusal or recognition and enforcement, 
see Blackaby and Partasides, Redfern 
and Hunter on International Arbitration 
§§*11.55±11.120 (5th ed. 2009).

Many issues remain, however, such as 
whether Delaware is a proper forum for 
the enforcement action, what law applies, 
and whether the arbitration agreement is 
void for some reason. Depending on the 
speci"c terms of the arbitration agree-
ment, any combination of the Federal 
Arbitration Act (FAA), 9 U.S.C. §§ 
1±307, the Revised Uniform Arbitration 
Act or other state arbitration laws, foreign 
arbitration laws, or multilateral arbitra-
tion treaties, such as the UNCITRAL 
Rules, might apply in some way to an 
enforcement action. As one commenta-
tor has noted, ª[t]he plethora, density and 
overlap among these different sources 
have created both ambiguities and gaps.º 
George A. Bermann et al., ªRestating the 
U.S. Law of International Commercial 
Arbitration,º 113 Penn St. L. Rev. 1333, 
1335 (2009).

If the American Law Institute (ALI) 
completes its latest effort, the starting 
point for addressing these issues will be 
the Restatement (Third) of the U.S. Law 
of International Commercial Arbitration. 
The project, which began in December 
2007, is still in its infancy and will take 
nearly a decade to complete. See Press 

Release, Penn State Law, Professor 
Rogers Presents Progress on Restatement 
of U.S. Arbitration Law (Feb. 8, 2010), 
www.dsl.psu.edu/news/restatement (last 
visited Oct. 12, 2010). Once "nished, the 
Restatement will contain six chapters 
addressing international arbitration agree-
ments, the judicial role in international 
arbitral proceedings held in the United 
States, recourse from and enforcement of 
international arbitral proceedings in the 
United States, the judicial role in interna-
tional arbitral proceedings held abroad, 
enforcement of international arbitral 
awards rendered, the preclusive effect  
of international arbitral awards, and  
arbitrations arising under the International 
Centre for Settlement of Investment 
Disputes Convention. See Am. Law Inst., 
Restatement Third, The U.S. Law of 
International Commercial Arbitration, 
www.ali.org/index.cfm?fuseaction=projects. 
proj_ip&projectid=20 (last visited Oct. 
12, 2010).

The need for the Restatement cannot 
be overstatedÐthe myriad federal and 
state statutes, as well as international con-
ventions, ªhave not led to consistency or 
clarity in the "eld.º Restatement (Third) 
of the Law: The U.S. Law of International 
Commercial Arbitration, Reporters' 
Memorandum, at xvi (Tentative Draft No. 
1, Mar. 29, 2010). For example, though 
ªU.S. law now has a now long-established 
history of providing strong support to 
both party autonomy in arbitration and 
to the enforceability of arbitral agree-
ments and awards,º foreign and American 
lawyers and judges ª"nd it challenging 
to assess the sometimes intricate relation-
ships between international and domestic 
sources.º Id. Simply put, the legal regime 
governing international arbitration in the 
United States is ªcomplex and dif"cult for 
newcomers to navigate.º See Bermann, 
supra, at 1334.

In May 2010, the ALI approved 
Tentative Draft No. 1, which tentatively 
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lays out part of chapter 1, ªDe"nitions,º 
and all of chapter 5, ªRecognition and 
Enforcement of Awards,º which covers 
three main topics: (1) obligation to recog-
nize and enforce international arbitration 
awards, (2) grounds for denying recogni-
tion and enforcement, and (3) actions to 
enforce awards. For in-house counsel, the 
helpfulness of the Restatement can be 
illustrated by referencing the Tentative 
Draft with respect to three of the issues 
raised by our hypothetical: (1)*jurisdiction 
and venue, (2)*applicable law, and 
(3)*grounds for challenging an arbitral 
award. While the Restatement will be no 
substitute for advice from specialized 
international arbitration counsel, it will 
provide a useful starting point for those 
with little or no understanding of the cus-
tomary practice of international 
arbitration.

In our hypothetical, DAG "led in 
Delaware presumably because Builder 
incorporated there. As explained in the 
Restatement, section*207 of the FAA cre-
ates a federal cause of action to enforce 
arbitral awards under the New York 
Convention and independently confers 
subject matter jurisdiction on federal 
courts to entertain such actions. See 
Restatement §*5-18 & cmt.*a. Because 
Germany and the United States are both 
parties to the New York Convention, 
DAG's award would be considered a 
ªConvention Award,º distinct from a 
ªNon-Convention Awardº that could be 
brought only in state court, unless there 
is an independent basis for subject matter 
jurisdiction, such as diversity jurisdic-
tion. Compare id. §*5-18 & cmt.*a with 
id. § 5-18(b) cmt.*d (noting that, in the 
context of international arbitration, diver-
sity jurisdiction is easily satis"ed in most 
instances).

While jurisdiction poses no discernible 
hurdle for DAG, ª[t]he adequacy of juris-
diction over the defendant . . . is subject 
to the generally applicable statutory and 
constitutional standards governing the 
exercise of personal jurisdiction.º Id. § 
5-19(a). The same holds for challenges to 
venue. See id. § 5-21. Moreover, chapter 
2 of the FAA, under which DAG has "led 
suit, imposes a three-year statute of limita-
tions for bringing an action to enforce a 
convention award. Id. § 5-24(a) & cmt.*a. 

Under the limited facts of the hypothetical, 
Builder lacks any apparent challenge to 
personal jurisdiction, and there is no indi-
cation that the statute of limitations has 
lapsed. If Builder would prefer to defend 
enforcement of the award in California, 
a forum non conveniens motion seek-
ing to move the action to federal court in 
California may be "led. Id. § 5-21(b).

The second issue is applicable law. 
The Restatement surveys many choice-
of-law issues that arise in the context of 
challenges to recognition and enforcement 
of arbitral awards. See id. §§*5-8 to 5-14. 
The substantive law that applies to issues 
raised on the merits of the enforcement 
action will depend on the circumstances; 
candidates include the law of the arbitral 
seat, the law of the place of the agree-
ment, or the law designated in the agree-
ment. See generally, id. § 5-3. While some 
grounds for denying enforcement involve 
application of U.S. law, other grounds 
may require application of another juris-
diction's substantive law. See id. § 5-3(e) 
& cmt.*e. Moreover, as the Restatement 
notes, U.S. courts have occasionally 
viewed foreign decisions interpreting 
provisions of the New York Convention 
as persuasive authority. See id. § 5-3, 
Reporters' Note e.

In our hypothetical, the arbitral seat is 
London, England, the parties executed the 
agreement in Texas, and the agreement 
selects the substantive law of Germany. 
Any of these laws may be controlling or 
persuasive authority and may help or hurt 
a challenge to enforcement depending on 
the speci"c grounds for challenge. See id. 
§ 5-8(b) cmt.*c & Reporters' Note c (not-
ing that the parties can litigate con$ict-of-
law issues to their respective advantage). 
It is important that in-house counsel know 
the scope and nature of the problem before 
negotiating arbitration clauses or engag-
ing the assistance of specialist arbitration 
counsel. The Restatement provides a help-
ful overview of choice-of-law issues with 
respect to enforcing awards. See id. §*5-3.

The third issue is whether there is 
any ground to challenge enforcement 
of the award. Arbitral awards are pre-
sumed enforceable under the New York 
Convention. See New York Convention, 
art. III; 9 U.S.C. §*9; see also Restatement 
§ 5-1(a) & cmt.*a. They may be enforced 

simply by "ling an original or certi"ed 
copy of the award and the arbitration 
agreement. Restatement §*5-1(b)(i). In 
our hypothetical, if DAG complies with 
these two requirements, Builder will have 
the burden of establishing the agreement's 
invalidity (or of the other express grounds 
for nonenforcement). In reviewing DAG's 
award, the court owes no deference to the 
arbitral tribunal's "ndings whether a ground 
exists for denying recognition or enforce-
ment of a convention award. Id. §*5-6(b).

In our hypothetical, absent extraordi-
nary conduct of the tribunal amounting 
to a denial of due process, a challenge to 
the existence or validity of the arbitration 
agreement would likely be Builder's best 
defense to the award. As the Restatement 
notes, a court may deny recognition or 
enforcement of a convention award ªto the 
extent that no arbitration agreement exists 
or the arbitration agreement is invalid.º 
See id. §*5-8(a); but see id. § 5-6(c) (not-
ing that even if some ground for denying 
enforcement exists, the court may, in 
exceptional circumstances, enforce the 
award). The agreement may be invalid 
because it was executed by a person 
who lacked capacityÐeither actual or 
apparent authorityÐto bind Builder, or 
because of fraud, duress, impossibility, or 
unconscionability. See id. §*5-8 cmt.*b. In 
a recent case, Bolivia has challenged an 
arbitration demand made by a European 
telecommunications company, which 
seeks over + 700 million in damages, on 
grounds that the former Bolivian Minister 
of Legal Affairs acted outside the scope 
of her authority in executing agreements 

To preserve objections 
to procedural aspects 

of the arbitration, 
parties must timely 

raise them before the 
arbitral tribunal to 

permit correction or 
remediation of defects.
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that purported to submit Bolivia to an 
ad hoc arbitration and to waive critical 
rights of Bolivia in connection with that 
dispute. Complaint at 1, Bolivia*v. E.T.I. 
Euro Telecom Int'l N.V., No.*1:10-cv-
01704-RBW (D.D.C. "led Oct. 5, 2010).

In our hypothetical, Builder's other 
potential grounds for challenging an 
international arbitral award include lack 
of notice or opportunity to present its 
case (Restatement § 5-9); and improper 
constitution of the tribunal (id. § 5-11); 
the award decides matters that are beyond 
the terms of the arbitration agreement 
(id. § 5-10) or are incapable of arbitral 
adjudication (id. § 5-13); the award was 
set aside by a foreign court of competent 
jurisdiction (id. § 5-12); and the award 
violates public policy (id. § 5-14). On the 
limited facts of our hypothetical, none of 
these grounds seems to apply.

The Restatement discusses an addi-
tional important hurdle to challenging 
enforcement of an arbitral awardÐwaiver. 

[A] party may waive its right to invoke 
an objection that might serve as a basis 
for resisting recognition or enforcement 
of a Convention award at any time after 
the basis for such objection is known or 
should have been known. Such a waiver 
may be the result of either express consent 
or a failure to raise such objection in a 
clear and timely manner. 

Id. § 5-17(a). To preserve objections to 
procedural aspects of the arbitration,  
parties must timely raise them before the 
arbitral tribunal to permit correction or 
remediation of defects. Id. § 5-17 cmt. a. 
Objections that have not been preserved 
willÐabsent extraordinary circum-
stancesÐbe deemed waived by a court 
reviewing the award. Id. § 5-17(c).

In sum, the Restatement is general 
enough in its black-letter provisions to 
be useful for the uninitiated but speci"c 
enough in its comments and notes to 
aid even the most seasoned practitioner. 

Though still a work in progress, the "rst 
tentative draft's discussion of issues 
related to enforcement and recognition of 
arbitral awards previews the Restatement's 
utility. In time, counsel and courts are 
likely to consult the Restatement's outline 
of principles to form a more accessible 
and coherent body of law on the many 
complex issues that arise in the practice of 
international arbitration. 

Given the increasing globalization of 
business and the prominence of alternative 
dispute resolution, the ALI's effort to restate 
the U.S. law of international commercial 
arbitration is a welcome development.  
For the in-house litigator charged with 
managing arbitrationÐwhether negotiating 
agreements, arbitrating disputes, or enforc-
ing awardsÐthe Restatement promises to 
assist in understanding the complexities of 
international arbitration. 

Steve Y. Koh is a partner, and Jared D. Hager 
and Jeremy L. Ross are associates, with Perkins 
Coie in Seattle, Washington.

Get  involved with  JIOP
The Judicial Intern Opportunity Program places 
minority or economically disadvantaged students  
with judges for summer internships.

Volunteers are needed to interview this year's 
program applicants. Give back to the legal  
community with a small time commitment. To learn 
more about the program or to volunteer, visit 
www.abanet.org/litigation/jiop/overview.html.
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produced. JAMS Rule 16.2(c)(i)±(iii). 
Parties are required to produce header 
"elds for email correspondence but are 
not required to produce other forms of 
metadata. JAMS Rule 16.2(c)(ii). The 
rules further provide that if the costs 
and burdens of the e-discovery are 
ªdisproportionate to the nature of the 
dispute or to the amount in controversy, 
or to the relevance of the materials 
requested,º the arbitrator has the discre-
tion to ªeither deny such requests or 
order disclosure on the condition that 
the requesting Party advance the reason-
able cost of production to the other side, 
subject to the allocation of costs in the 
"nal award.º JAMS Rule 16.2(c)(iv). In 
addition, the arbitrator may vary rules 
for e-discovery after discussion with the 
parties at the preliminary conference. 
JAMS Rule 16.2(c)(v).

Parties are limited to one deposition 
per side, unless the arbitrator determines 
that more than one deposition is war-
ranted. JAMS Rule 16.2(d). In making 
this determination, the arbitrator is to 
evaluate several factors, including the 
amount in controversy, the complexity 
of factual issues, the number of par-
ties and diversity of their interests, and 
whether ªany or all of the claims appear, 
on the basis of the pleadings, to have 
suf"cient merit to justify the time and 
expense associated with the requested 
discovery.º Id. JAMS Rule 16.2(d)(ii)  
further provides that the arbitrator 
should also consider additional fac-
tors listed in the JAMS Recommended 
Arbitration Discovery Protocols for 
Domestic Commercial Cases (JAMS 
Discovery Protocols). Expert depositions 
are permitted only if a report has been 
submitted pursuant to the exchange of 
information as set forth in JAMS Rule 
17(a) and all parties agree to the taking of 
that deposition or by order of the arbitra-
tor for good cause. JAMS Rule 16.2(e).

The JAMS procedures provide for 
expedited resolution of any discovery 
disputes that arise between the parties. 
JAMS Rule 16.2(f) requires the parties 
to meet and confer in good faith before 
presenting any discovery dispute to the 

Before conducting the "rst preliminary 
conference, the parties must con"rm in 
writing to the arbitrator that they have 
complied with JAMS Rule 17(a) regard-
ing exchange of information. JAMS Rule 
16.2(a); JAMS Rule 17(a). Pursuant to 
JAMS Rule 17(a), the parties must volun-
tarily and informally exchange ªall non-
privileged documents and other infor-
mation (including electronically stored 
information (ESI)) relevant to the dispute 
or claim immediately after commence-
ment of the Arbitration.º This initial 
exchange between the parties includes 
all ªrelevant, non-privileged documents, 
including, without limitation, copies of 
all documents in their possession or con-
trol on which they rely in support of their 
positions. . . .º Id. In addition, the parties 
are required to exchange the ªnames of 
individuals whom they may call as wit-
nesses at the Arbitration Hearing within 
twenty-one (21) calendar days after all 
pleadings or notice of claims have been 
received.º Id.

Any discovery following that initial 
exchange of information is extremely 
limited. Document requests are speci"-
cally limited to documents ªdirectly rele-
vant to the matters in dispute or to its out-
comeº and must be ªreasonably restricted 
in terms of time frame, subject matter and 
persons or entities to which the requests 
pertain.º JAMS Rule 16.2(b). Moreover, 
phrases such as ªall documents directly 
or indirectly related toº are strictly pro-
hibited as are extensive directions or 
instructions. Id.  In addition, pursuant to 
JAMS Rule 16.2(b), the arbitrator retains 
ultimate discretion to edit or limit the 
number of requests.

With respect to electronic discovery, 
the optional expedited procedures make 
clear that only electronic documents from 
sources used in the ªordinary course of 
businessº must be produced. JAMS Rule 
16.2(c)(i). To obtain electronic docu-
ments that fall outside this narrow scope, 
a party must demonstrate a compelling 
need for that type of electronic informa-
tion, and the arbitrator will have the dis-
cretion to determine whether additional 
information and documents should be 

arbitration procedures at the American 
Arbitration Association (AAA). In addi-
tion, this article provides advice to prac-
titioners on deciding whether to include 
expedited procedures when drafting arbi-
tration agreements.

JAMS Optional Expedited 
Arbitration Procedures
JAMS's new procedures are optional. 
Under JAMS Rules 16.1 and 16.2, for 
the expedited procedures to apply, they 
must be speci"cally referenced in the par-
ties' agreement to arbitrate, or all parties 
must consent to application of these rules. 
If a party seeks to apply the expedited 
procedures by requesting their applica-
tion in its demand for arbitration, JAMS 
Rule 16.1(b) requires that the respondent 
indicate within seven days whether it 
agrees to the expedited procedures. If the 
respondent does not agree to the expedited 
procedures, under JAMS Rule 16.1(c) the 
arbitrator requires that each party have a 
client or client representative at the "rst 
preliminary conference unless excused by 
the arbitrator for good cause. The rules 
provide that the preliminary conference 
should be conducted in person, if pos-
sible. Id. The optional expedited proce-
dures apply to cases involving claims of 
all monetary value. See JAMS Rule 16.1. 
JAMS has another set of rules, Streamlined 
Arbitration Rules & Procedures, for cases 
involving claims and counterclaims of a 
monetary value below %250,000. These 
procedures apply either if the parties mutu-
ally agree to use them in cases valued at 
more than %250,000 or if the total value of 
all claims asserted is less than %250,000 
(not including interest or attorney fees). 
JAMS Streamlined Arbitration Rules & 
Procedures, Rule 1(a). Given that the expe-
dited procedures are optional, it is bene"-
cial for practitioners to evaluate whether 
to adopt them when initially drafting an 
arbitration agreement. 

JAMS Expedited Procedures Place 
Limitations on Discovery
There are speci"c limitations on the type 
and extent of discovery allowed under 
the new JAMS expedited procedures. 

JAMS Issues New Optional Expedited Arbitration Proc edures 
(Continued from page 1)
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arbitrator. Lengthy briefs on discovery 
disputes are not permitted. Further, as 
set forth in JAMS Rule 16.2(f)(iv), one 
discovery dispute will not halt the parties' 
discovery on other issues.

Discovery deadlines are shortened 
under JAMS's Optional Expedited 

Procedures. Under JAMS Rule 16.2(g), 
the cutoff for fact discovery is no more 
than 75 calendar days after the prelimi-
nary conference. And, under the same 
rule, if there is any expert discovery, that 
must be concluded within 105 calendar 
days after the preliminary conference. 

The arbitrator retains the discretion to 
alter these dates for good cause. These 
limitations on discovery will likely pro-
vide a signi"cant cost savings and thus 
are an important consideration for practi-
tioners when deciding whether to use the 
JAMS Optional Expedited Procedures.

Rule JAMS Optional Expedited 
Procedures

AAA Commercial Arbitration 
Rules 

AAA Expedited Procedures

Applicability of Rules Optional Where the value of all claims 
and counterclaims do not 
exceed $500,000

AAA's  Large, Complex Case 
Procedures apply to cases 
valued at $500,000 or higher.

Where the value of all claims 
and counterclaims do not 
exceed $75,000 and there are 
no more than two parties

Exchange of Initial 
Information

Before the preliminary 
conference, parties are 
required to exchange all non-
privileged documents relevant 
to the claim. 

Within the arbitrator's 
discretion at the request of the 
parties 

No speci"c expedited 
procedure

AAA's Commercial Rules apply

Document Requests Only documents ªdirectly 
relevantº to the matters in the 
dispute or outcome

E-discovery is limited to 
sources used in the ªordinary 
course of business.º 

Within the arbitrator's 
discretion at the request of the 
parties

No speci"c expedited 
procedure

AAA's Commercial Rules apply 

Depositions One for each side Within the arbitrator's 
discretion at the request of the 
parties

No speci"c expedited 
procedure

AAA's Commercial Rules apply 

Expert Depositions Only by agreement of parties 
or by order of the arbitrator for 
good cause shown

Not speci"cally addressed in 
the rules

Within the arbitrator's 
discretion at the request of the 
parties 

No speci"c expedited 
procedure

AAA's Commercial Rules apply

Discovery Cutoff Deadlines 75 calendar days after the 
preliminary conference for fact 
discovery

105 calendar days after the 
preliminary conference for 
expert discovery (if any) 

Within the arbitrator's 
discretion

No speci"c expedited 
procedure

AAA's Commercial Rules apply

Dispositive Motions Generally not permitted unless 
the parties agree or as set forth 
in JAMS Discovery Protocols

Within the arbitrator's 
discretion

No speci"c expedited 
procedure

 AAA's Commercial Rules apply.

Timing and Procedures 
Relating to Arbitration 
Hearing

Within 60 days after the cutoff 
for fact discovery

Hearing will be held on 
consecutive dates unless 
otherwise agreed by parties or 
ordered by the arbitrator. 

Within the arbitrator's 
discretion

Within 30 days after 
con"rmation of arbitrator's 
appointment

Generally, the hearing is not to 
exceed one day.

A COMPARATIVE LOOK AT PROCEDURES
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Dispositive Motions Are Discouraged 
under JAMS Expedited Procedures
Dispositive motions are generally not per-
mitted unless the parties mutually agree. 
JAMS Rule 16.2(h). If only one party 
requests a dispositive motion, the arbitra-
tor must defer to the JAMS Discovery 
Protocols, which allow a party to explain 
in a brief letter to the arbitrator why a 
dispositive motion is appropriate and 
allow the opposing party to respond in a 
brief letter to rebut those arguments. The 
arbitrator then has the discretion to decide 
whether to allow dispositive motions. If 
dispositive motions are allowed, there are 
restrictions on the length of the submis-
sions and an accelerated schedule for 
brie"ng and resolving the dispositive 
motion. JAMS Rule 16.2(h) (referring 
to JAMS Discovery Protocols); JAMS 
Discovery Protocols, Discovery and 
Dispositive Motions, at 7±8. In addition, 
dispositive motions will not stay any 
aspect of the arbitration proceeding or 
any pending deadlines. JAMS Discovery 
Protocols, Discovery and Dispositive 
Motions, at 8.

Hearing Dates Are Scheduled Within 
60 Days of Discovery Cutoff
JAMS Rule 16.2(i) provides that the 
arbitrator will schedule a hearing within 
60 days of the cutoff of fact discovery. 
Hearing dates are to be on consecutive 
dates unless otherwise agreed by the par-
ties or ordered by the arbitrator. JAMS 
Rule 16.2(i). The arbitrator may alter any 
of the procedures for good cause under the 
catchall provision in JAMS Rule 16.2(j).

The AAA's Expedited 
Procedures
The AAA also has expedited procedures. 
Unless the parties agree otherwise, 
these procedures apply only to cases in 
which the value of all the claims and 
counterclaims does not exceed %75,000 
and there are no more than two parties. 
AAA Commercial Rule R-1(b). The par-
ties can agree to use these rules in larger 
cases. Id.; see also AAA Commercial 
Arbitration Rules, Expedited Procedures 
E-1±E-10. The AAA expedited pro-
cedures do not speci"cally address 
the issues of document discovery, 

e-discovery, depositions, and disposi-
tive motions. In the absence of guidance 
in the expedited procedures, the AAA 
Commercial Arbitration Rules will apply. 
AAA Commercial Rule R-1(b) (ªThe 
Expedited Procedures shall be applied as 
described in Sections E-1 through E-10 of 
these rules, in addition to any other por-
tion of these rules that is not in con$ict 
with the Expedited Procedures.º). 

The AAA Commercial Arbitration 
Rules leave most decisions with respect 
to discovery and dispositive motions 
to the arbitrator's discretion. The AAA 
Commercial Arbitration Rules address 
the exchange of information. AAA 
Commercial Rule R-21 provides that, at 
the request of any party or at the discre-
tion of an arbitrator, the arbitrator may 
require ªproduction of documents and 
other informationº and ªidenti"cation 
of witnesses to be called.º This rule also 
authorizes the arbitrator to resolve any 
disputes concerning the exchange of 
discovery. Under the AAA Commercial 
Arbitration Rules, parties have the $ex-
ibility to evaluate the discovery and 
motion practice needs of a particular 
dispute after initiation of arbitration. 
Ultimately, the arbitrator will use his or 
her discretion to determine whether the dis-
covery and motion practice requested by a 
party are warranted in that particular case.

Under the AAA expedited procedures, 
an arbitrator schedules a hearing date 
within 30 days of con"rmation of the 
arbitrator's appointment. AAA Expedited 
Procedure E-7. The short span of time 
from the date of the arbitrator's con"rma-
tion to the date of the hearing necessar-
ily suggests that the discovery leading 
up to that hearing will be quite limited. 
Moreover, AAA Expedited Procedure E-8 
provides that the hearing is usually sched-
uled to be completed within one day, 
which is further indication of the limited 
nature of the entire proceeding. See also 
AAA Expedited Procedure E-6 (ªWhere 
no party's claim exceeds %10,000, exclu-
sive of interest and arbitration costs, and 
the other cases in which parties agree, the 
dispute shall be resolved by submission of 
documents, unless any party requests an 
oral hearing, or the arbitrator determines 
that an oral hearing is necessary.º). 

Factors to Consider for Expedited 
Procedures
Many factors should be weighed before 
deciding to include expedited procedures 
in arbitration agreements. One consider-
ation is the type of dispute that may result 
from the agreement. How much money 
will be at stake? Are the parties submit-
ting to arbitration large corporations or 
individuals? Both the AAA and JAMS 
have rules pertaining speci"cally to the 
arbitration of consumer disputes, which 
are not discussed in this article. The 
JAMS Optional Expedited Procedures 
can be applied in a dispute of any size, 
while the AAA Expedited Procedures are 
designed to apply to cases valued at or 
below %75,000. 

In addition, practitioners should deter-
mine before drafting agreements whether 
they would prefer to limit the scope of 
discovery at the outset or leave that issue 
open until the actual arbitration to be 
decided at the arbitrator's discretion. The 
JAMS procedures provide speci"c default 
limitations on the scope of discovery, and 
if the parties are required to comply with 
these procedures, discovery will be quite 
limited. Even under these procedures, the 
arbitrator retains the discretion to modify 
the limitations. Thus, while JAMS's 
procedures provide a speci"c expedited 
framework, this framework is not neces-
sarily set in stone if the designated proce-
dures do not match the actual discovery 
needs of the dispute to be arbitrated. 
The AAA expedited procedures do not 
directly address discovery-related issues, 
and the AAA Commercial Rules leave 
discovery-related decisions to the arbitra-
tor's discretion. 

The availability of expedited proce-
dures makes it possible for corporations 
and practitioners drafting arbitration 
clauses to exercise more control over the 
arbitration process. Ultimately, to the 
extent that the expedited procedures 
offered by JAMS and the AAA ensure 
that parties receive the arbitration process 
for which they bargained, arbitration will 
continue to be an attractive alternative to 
litigation. 

Meredith N. Reinhardt is an associate with 
Drinker Biddle in Philadelphia, Pennsylvania. 
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and price. The City of Los Angeles, for 
example, will be able to use as many serv-
ers as necessary to host its email traf"c, 
without having to purchase and maintain 
them. Instead, Google will monitor usage 
and provide servers as needed. Pricing 
is also $exible with pay-by-use or on-
demand payment models. 

Understanding the Framework 
and Risks of Cloud Computing
A major bene"t of a cloud to the end user 
is that the cloud is easily accessible from 
any computer with an Internet connection. 
But, to identify the legal risks associated 
with cloud computing, we need to under-
stand where the data reside. This means 
understanding the underlying implemen-
tation of a cloud, the different types of 
clouds, and the services offered by cloud 
computing vendors.

Implementation
Perhaps the main bene"t of cloud com-
puting is the ªvirtualizationº of the 
machine. Virtualization abstracts the 
hardware to the point where software can 

be deployed without being tied to a spe-
ci"c physical location. This virtualization 
is what enables the necessary features of 
cloud computing: services delivered over 
the network and the scalability of those 
services. Sun Microsystems, Introduction 
to Cloud Computing Architecture White 
Paper (1st ed. June 2009).

But this very bene"t of cloud 

computing also poses the greatest 
challenge to the e-discovery industry. 
E-discovery requires either forensic 
images or physical custody of the hard 
drives of machines containing the elec-
tronic data to be preserved. However, the 
virtualization of the machine makes it 
much more dif"cult to identify the physi-
cal machines on which the data reside. 
Clouds are good at storing data but not 
necessarily good at indexing or perma-
nently deleting data. Id. 

Four Types of Clouds
In today's society, most people think of 
public clouds when talking about cloud 
computing. Public cloud service provid-
ers make resources such as applications 
and storage available to the general public 
over the Internet. Public cloud services 
may be free or offered on a pay-per-use 
model, and are managed by a cloud  
provider such as Google or Amazon.

Community clouds function to bene"t 
a group of organizations or companies 
with similar computing resources over 
a shared infrastructure. With the costs 
spread over fewer users than a public 
cloud has, this option is more expensive 
but may offer a higher level of privacy, 
security, policy compliance, or a com-
bination of these. ªCloud Computing,º 
Wikipedia, http://en.wikipedia.org/wiki/
Cloud_computing. Google's email hosting 
for the City of Los Angeles is one such 
example.

A private cloud exists when an organi-
zation uses the underlying technology of 
virtualization but owns and manages all 
the computing hardware itself. Id. A pri-
vate cloud offers the same level of secu-
rity as non-cloud IT systems, and the data 
are controlled by the organization.

Hybrid clouds are made of two sepa-
rate clouds joined together (usually public 
and private) or a combination of virtual-
ized cloud servers used together with 
real physical hardware. A hybrid cloud is 
usually typical of enterprises that already 
have an internal computing infrastructure 
but also use an external public cloud for 
speci"c computing services. Id.

Services Offered by Clouds
There are three general cloud comput-
ing services: Software as a Service 
(SaaS), Platform as a Service (PaaS), and 
Infrastructure as a Service (IaaS).

Software as a Service 
SaaS is software deployed over the 
Internet and/or deployed to run  
behind a "rewall on a company's local 
area network or personal computers. 
ªSoftware as a Service,º Wikipedia, 
http://en.wikipedia. org/wiki/Software_
as_a_Service. The potential legal risks 
associated with SaaS include the transfer 
of proprietary or confidential data  
(associated with the software application) 
outside the con"nes of the company's 
network.

Platform as a Service 
PaaS makes it possible to deploy appli-
cations without the cost and complexity 
of buying and managing the underlying 
hardware and software. In addition, PaaS 
provides hosting capabilities whereby all 
of the facilities required to support the 
complete life cycle of building and deliv-
ering web applications and services are 
entirely available through the Internet. 
ªPlatform as a Service,º Wikipedia, 
http://en.wikipedia.org/wiki/Platform_
as_a_service. The potential legal risk of 
PaaS is greater than that of SaaS, because 
the proprietary or con"dential data asso-
ciated with the application are not only 
being transferred outside the con"nes of 
the company's network but also reside at 
the provider's facilities on its computers.

Infrastructure as a Service 
IaaS allows users to buy resources such as 
servers, software, data-center space, and 
network equipment at a much cheaper cost 
through the outsourced service rather than 
paying more to own this type of infrastruc-
ture. ªCloud Computing,º Wikipedia, http://
en.wikipedia.org/wiki/IaaS<Infrastructure. 
The potential legal risk is greatest with IaaS 
because all of the company's proprietary 
and con"dential data reside at the provider's 
facilities on its computers.

The Implications of Cloud Computing on E-discovery
(Continued from page 1)

A new source of ESI  
is generated through  

the transfer and 
temporary storage  

of data on  
third-party servers.
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Challenges to E-discovery in a 
Cloud Computing Environment 
Challenges to e-discovery increase as an 
organization becomes more reliant on 
cloud computing, because the data are 
transmitted over the Internet and stored 
on third-party systems. This creates issues 
such as where to "nd necessary data; 
additionally, the question of whether the 
data have been modi"ed becomes harder 
to answer.

As always, technology is racing ahead 
of the law. Thus, there is actually very 
little case law and few de"nitive decisions 
regarding cloud computing, and an abun-
dance of questions surrounds it. 

A look at the statutory law on the 
federal level shows that more and more 
companies are raising issues with the 
Electronic Communications Privacy Act 
(ECPA), which has been in effect since 
1986. Under the ECPA, documents that 
are in transit over the Internet have a 
much lower level of privacy than those 
stored on a user's personal computer. 
The Department of Justice and other 
government institutions have successfully 
applied this standard to gain access to a 
user's emails stored in the cloud by using 
merely a subpoena rather than a court-
issued warrant. In response, corporations 
and individuals are encouraging the gov-
ernment to recognize that this aspect of 
the statute, drafted nearly 25 years ago, 
is out of date and needs to be modernized 
to match the expectation of privacy that 
users have in their data, even when stored 
in the cloud. The government is argu-
ing against this change, citing issues of 
national security.

Several recent U.S. cases have direct, 
substantive implications for cloud users 
dealing with personal jurisdiction, pri-
vacy rights, e-discovery, and copyright 
infringement. Fernando M. Pinguelo and 
Bradford W. Muller, ªAvoid the Rainy 
Day: Survey of U.S. Cloud Computing 
Caselaw,º BC Law IPTF Blog, http://
bciptf.org/blog/2010/11/07/avoid-the-
rainy-day-survey-of-u-s-cloud- 
computing-caselaw/<_ftn2.

New ESI Associated with Cloud 
Computing
The transfer of data is the fundamental 
premise and use of cloud computing. A 

new source of electronically stored infor-
mation (ESI) is generated through this 
transfer and temporary storage of data on 
third-party servers, as the following cases 
demonstrate. 

In Columbia Pictures, Inc. v. Bunnell, 
245 F.R.D. 443 (C.D. Cal. 2007), the 
court discussed a new source of ESIÐ
random access memory (RAM). This 
case was a dispute between Columbia 
Pictures and Bunnell, an operator of a 
website called TorrentSpy, which facili-
tated the copying of illegal content. While 
TorrentSpy did not actually store the con-
tent, it was discovered that the users who 
copied the content could be tracked down 
based on their IP addresses, which were 
temporarily stored in the RAM. The court 
broadly interpreted Rule 34(a)(1) and 
concluded that the IP addresses existing 
in the RAM of web servers were ESI that 
had to be collected and turned over to the 
studios. The court also decided the defen-
dants had control over the data requested 
even though the IP addresses were in the 
RAM stored on the third-party server. The 
conclusion that the defendants had con-
trol of the data was based on the fact that 
they were able to ªmanipulate [the data] 
at willº and had control over whether the 
data were routed through their own server 
or the third-party server. Ultimately, this 
case proves it is increasingly dif"cult for 
parties to hide behind their third-party 
server providers when "elding e-discovery 
requests, as courts "nd those servers to be 
within the party's ªpossession, custody  
or control.º 

In Bunnell v. Motion Picture 
Association of America [MPAA], Case 
No. 2:06-cv-03206-FMC-JCx (C.D. 
Cal. 2007), available at http://epic.org/
privacy/bunnell/, the MPAA was sued 
for violating the federal Wiretap Act by 
hacking the email server of Justin Bunnell 
of TorrentSpy. The MPAA allegedly paid 
%15,000 for information derived from 
private emails sent by TorrentSpy execu-
tives. The federal Wiretap Act bars the 
unauthorized interception of electronic 
communications. The act sets forth pen-
alties for intercepting communications 
while messages are ªin transitº but does 
not govern access to historic, archived 
data. The trial court held that the MPAA 
did not violate the Wiretap Act, reasoning 

that the emails were secretly swiped 
while they were in milliseconds-long 
ªstorageº on TorrentSpy's email serverÐ
not while they were ªin transit.º  

As these two cases demonstrate, the 
temporary storage of data associated 
with the transfer of data is considered 
a new source of ESI in the courts. The 
use of cloud computing by individuals 

and corporations inherently involves the 
transfer of data. Furthermore, stored data, 
whether permanently stored or in a tem-
porary cache, are considered ESI that is 
deemed to be controlled by the individual 
or corporation using the cloud computing 
service. 

Privacy in the Cloud 
In Oregon v. Bellar, 217 P. 3d 1094 (Or. 
App. 2009), the charges against the 
defendant arose out of the discovery of 
illicit material on the defendant's com-
puter by a computer repair technician. 
Under Oregon law, it is a crime to know-
ingly use or access data stored within a 
computer without authorization. It was 
argued that under ªsocial and legal norms 
of behavior,º the information stored 
within personal computers is regarded 
as con"dential and private. The Oregon 
court of appeals extended this reasoning 
to information in the cloud and decided 
that this information is just as con"dential 
and private as the information stored on a 
server owned by the custodian. The court 
further concluded that the privacy inter-
est in the data does not change even if the 
data were copied, transferred, manipu-
lated, or stored on a medium owned by 
another, so long as the information was 
not abandoned or exposed to the public.

In Bellar, Judge Sercombe stated: 

The various laws 
regarding data in 

different jurisdictions 
can complicate the 
e-discovery process.
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Nor are a person's privacy rights in elec-
tronically stored personal information lost 
because that data is retained in a medium 
owned by another. Again, in a practical 
sense, our social norms are evolving away 
from the storage of personal data on com-
puter hard drives to retention of that infor-
mation in the ªcloud,º on servers owned 
by internet service providers. That informa-
tion can then be generated and accessed by 
hand-carried personal computing devices. 
I suspect that most citizens would regard 
that data as no less con"dential or private 
because it was stored on a server owned 
by someone else. 

Jurisdiction in the Cloud
Sometimes data in the cloud are protected 
by statutes. For instance, emails and 
medical records have their own statutory 
protections provided by a jurisdiction. But 
what happens when the data reside out-
side a jurisdiction? In many cases, users 
of the cloud services do not know where 
their information is held. Furthermore, 
some companies provide their custom-
ers the option of having their data stored 
in different jurisdictions, which creates 
the issue of whether or not one's data are 
compliant with the laws of the respec-
tive jurisdiction. Finally, the various laws 
regarding data in different jurisdictions 
can complicate the e-discovery process. 

The New York trial court's decision in 
Forward Foods LLC v. Next Proteins, Inc., 

873 N.Y.S.2d 511, 2008 WL 4602345 
(N.Y. Sup. 2008), illustrates the com-
plexities introduced by data residing in 
the cloud. The case involved the use of 
a ªvirtual data roomº where documents 
were uploaded by Next Proteins, Inc., 
for review by potential buyers, includ-
ing Forward Foods LLC. Next Proteins 
was incorporated and headquartered in 
California; Forward Foods was based in 
New York; and the ªvirtual data roomº 
was contracted out to a company based in 
Minnesota. Naturally, the issue of where 
to hold the trial became a complex issue.

The court found that Next Proteins 
had suf"cient minimum contact with 
buyers located in New York such that 
jurisdiction was established; however, 
the court of New York dismissed the case 
on the ground that California would be a 
much more appropriate forum based on 
the facts of the case. In this instance, the 
location of the relevant data and even the 
location of the individuals accessing the 
data were not as important as the location 
where most of the business transactions 
took place.  

Conclusion
Imagine the ªthundercloudº that is created 
in cases involving the cloudÐas, frankly, 
in all casesÐwhen a discovery, subpoena, 
or regulatory request is received. What 
will be the turnaround time required, and 
how will the data be delivered? How is the 
information stored, and is it fully indexed 

and searchable, thereby allowing only rel-
evant information to be returned? 

Think of the implications to your 
records management department as well. 
Is the disposition of data handled accord-
ing to your "rm's speci"c needs and legal 
and regulatory requirements? What type of 
audit process is in place to ensure compli-
ance? How are information security and 
data integrity being addressed?

The challenge we see in which a party 
was found to have negligently caused 
spoliation, especially in light of the recent 
decision by the Southern District of 
New York in Pension Committee of the 
University of Montreal Pension Plan v. 
Banc of America Securities, is that as cloud 
computing raises the level of abstraction to 
such a degree that all physical components 
are virtualized, the retention, preservation, 
and control of documents will be dramati-
cally more complicated. When a dispute 
or an investigation arises, the ability to 
scope, acquire, and produce the relevant 
data in the cloud computing environment is 
paramount. It is critical to create an overall 
e-discovery plan suited for a cloud com-
puting environment, such as undertaking 
document preservation across the cloud, 
identifying key records in the cloud as part 
of a litigation hold, and searching in the 
right places by identifying the relationship 
between data and the virtual machines that 
processed the data. 

Further, consideration needs be given to 
the authentication of business records and 
data obtained from an outsourced applica-
tion or process. Although business records 
are typically produced and testimony  
provided to con"rm and authenticate  
the records as information created and  
preserved through the normal course of 
business, that is not necessarily the case 
where the cloud is involved. If there is a 
dispute as to the accuracy of the data, it 
may be necessary to call the cloud service 
provider to testify not only as to the valid-
ity of the data but also as to the processes 
that it employs. This is one storm that is 
only just beginning to swirl, and we sug-
gest you bring along your rain gear. 

Liam Ferguson is managing director in Mesirow 
Financial Consulting's Technology Advisory 
Services Practice. John Cleaves is supervisor 
of practice support in the Los Angeles of"ce of 
Latham & Watkins.
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I n July 2010, Yolanda Hawkins-
Bautista left her practice at Howrey 
LLP to join Freddie Mac as associ-

ate general counsel. The editors of the 
In-House Litigator recently sat down 
with her to talk about her transition to  
in-house practice.

In-House Litigator ( IHL): How did 
you make the transition to practicing 
in-house? 

Yolanda Hawkins-Bautista (YHB): The 
transition was a smooth one for me, 
because I am using the same skill sets 
that I acquired and developed in private 
practice. The subject matter is different, 
but the practice is the same.

IHL: What skills did you acquire 
in private practice that helped you 
become a successful in-house lawyer? 

YHB: One of the major cases that I 
worked on in private practice involved 
working with farmers who were not 
particularly well-versed in legal issues. 
Because my clients were not lawyers, I 
had to learn how to convey legal posi-
tions and summarize legal documents 
for laypersons. The ability to write for 
non-lawyers has been extremely valuable 
in my in-house experience. When you 
are writing a report to a business client, 
the reader does not want to see a multi-
page document "lled with legalese. The 
information needs to be clear and concise 
and needs to effectively express how it 
applies to the business. 

In addition, the general litigation 
group at Freddie Mac handles a wide 
variety of matters, anywhere from 
employment litigation to internal and 
external investigations. Because I did not 
specialize in private practice, I learned 
various areas of the law. This has de"-
nitely helped me in-house. 

I would also encourage attorneys 
aspiring to work in-house to take advan-
tage of pro bono cases to help them 
develop skills that their day-to-day 
practice does not offer. The "rm where 
I practiced did not have an employment 
law group. I was able to gain employ-
ment law experience by working on a pro 
bono employment case, which has been 
extremely helpful in my current position 
as I respond to EEOC complaints and 
other employment-related litigation. 

IHL: What are the primary advantages 
of practicing in-house? 

YHB: For one thing, there are no billable 
hours, so that is great. But the primary 
advantage is that you become more inte-
grated with the day-to-day business and 
inner workings of the company. This 
provides a different perspective when 
you are handling a matter. In private 
practice, you may represent a company 
on only one particular matter and learn 
only what you need to know about the 
company to defend that one case. As a 
result, you may not have a full apprecia-
tion for how the case impacts the com-
pany's bottom line.

IHL: What aspect of in-house represen-
tation do you "nd most challenging? 

YHB: Learning how to convey your legal 
advice when your response may not be 
what the business clients want to hear. 
This is why it is critical to understand the 
business objective so that you can deliver 
advice that conveys to your business cli-
ent that you understand the needs of the 
company and want to help the business 
move forward, but with the least amount 
of exposure. 

IHL: What advice would you provide 
an aspiring in-house litigator?

YHB: If there is a particular area of 
law that you are interested in, I would 
encourage you to become active in a bar 
association, section, or committee that 
focuses on that area. Not only is this an 
excellent way to obtain the relevant infor-
mation that is impacting that area of law, 
but it is also a great networking tool. The 
day before I was scheduled to interview 
with my current boss, I ran into her and 
started having a conversation during a bar 
association event that focused on advanc-
ing women in corporate law departments. 
It just so happens that she was speaking 
on a panel, and one of the topics she 
discussed was what she looks for when 
interviewing a candidate for a position as 
an associate general counsel. Needless 
to say, I paid full attention. Learning the 
expectations up front certainly helped me 
prepare for the interview the next day. 

IHL: What advice would you provide a 
newly minted in-house litigator? 

YHB: Try to learn as much about the 
company as possible. Take advantage of 
any presentations or seminars offered 
at the company that will help you learn 
the inner workings and the concerns and 
goals for the business side.

IHL: Do you have a particular man-
agement style when managing outside 
counsel? 

YHB: My style is to be actively involved 
in the case. For one of my cases, we have 
scheduled status update calls that occur 
twice each week. When outside counsel 
needs to speak to anyone within the com-
pany, I am present during the meetings or 
on the conference call. It is not that I lack 
con"dence in outside counsel; rather, it is 
because I ultimately have to be account-
able for what takes place in my cases. 
I also want the business clients to feel 
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comfortable knowing that someone from 
the company is always involved. 

IHL: What types of diversity initiatives 
has Freddie Mac instituted with respect 
to selection of outside counsel? 

YHB: Freddie Mac's Diversity Council 
has developed a program geared toward 
ensuring that minority- and women-owned 
businesses are provided full access to com-
pete in division contracts. In addition, the 

Diversity Council has developed standards 
and processes for holding retained majority 
law "rms accountable for increasing the 
utilization of women and minority attor-
neys on Freddie Mac matters.

IHL: What common behavior from 
an outside lawyer do you "nd least 
acceptable? 

YHB: When [outside lawyers] try to go 
over the line attorney's head and convey 

information directly to the general counsel 
without providing the same information to 
the line attorney who handles the day-to-
day matters on the case. This is not an 
effective way to maintain relationships. In 
addition, I also frown upon outside coun-
sel who spend lavishly on hotels, meals, 
car services, and so forth, and then bill 
these expenses to the client. 

Yolanda Hawkins-Bautista is associate general 
counsel in the general litigation group with 
Freddie Mac.
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