Pr of essor Freeman Fall, 1994
CONSTI TUTI ONAL LAW I
Sections A & B
M DTERM EXAM NATI ON

TIME LIMT: FIFTY M NUTES

| NSTRUCTI ONS:

1. Please do not use pencil to wite this exam nation. If you use a felt-tip or
fountai n pen make sure that your answer does not "bleed" on to the next
shoot of paper.

2. WRITE ONLY ON THE LINES AND I N THE SPACE PROVI DED. WRI TE ONLY ONE LINE CF
SCRI PT ON EACH LINE. DO NOT WRITE I N THE MARG NS. DO NOT WRI TE ON THE
REVERSE SI DE OF THE PAGE - DO NOT WRI TE I N A BELOW AVERAGE SI ZE OF SCRI PT

3. Do not take the exam nation fromthe roomin which you are witing.

4. If you are finished with this examnation early, place it on the
instructor's table at the front of the room announced at the begi nning of
t he exam nati on.

5. Do not assune facts not given, and do not change the facts. In particular
do not assune the existence of statutes unless referred to in the question

6. Discuss each issue fairly raised by a fact pattern, even if your answer on
one i ssue nmakes di scussion of another issue unnecessary. Conplete in ful
your di scussion of one issue before discussing anot her issue.
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1. In 1992, Congress decided to levy an entertai nment tax on the sal e of
tickets to all professional and college football ganmes held in the United
States. The proceeds from the tax are to be devoted to enploy forner college
and professional football players to travel to countries around the world to
teach others the sport of Anerican football. A an Al berts, who has paid season
tickets to Gncinnati Bengal ganes, was conpelled to pay a $50 entertai nnent
tax. Because he thinks that this program is a huge waste of noney, Al berts
brought suit in federal court to enjoin the spending of the proceeds of this
tax. The case was finally decided by the U S. Supreme Court. Wat result, and
why?

BEST ANSWER

The first issue is whether Al berts has standing to chall enge the spending
by Congress of noney to send athletes to other nations. Although taxpayers
suffer “injury in fact” by virtue of the taxes they pay, the Frothingham
doctrine states that the injury in fact (although constituting a case or
controversy) is too renote, specul ative, and hypothetical to all the prudentia
standi ng. Thus, ordinarily taxpayers |ack prudential standing to challenge
federal expenditures.

There are two exceptions to Frothingham First, Flast v. Cohen's two-part
nexus: (a) There nust be a logical link between the status of the plaintiff and
t he governnent action being challenged. Here, the |link exists because a
t axpayer is challenging the federal spending — the link is a financial one. (b)
the taxpayer nust allege that the spending violates a specific constitutiona
[imtation on the power to spend, not nerely that Congress has exceeded the
scope of its powers. To date, only the first amendnent establishnent clause has
been held to satisfy the second nexus. Al berts neets the first nexus (taxpayer-
spending link), but fails the second.

The second exception on Frothinghamis the case where, as here, the
taxpayer’s taxes are earnmarked for the specific program bei ng chall enged.

Rat her than Al bert’s’ $50 tax going into the general treasury, where it is

interm ngled with revenues from other taxes and spent for unknown purposes,
here Al berts can trace his tax dollars on the very spendi ng programthat he
chal | enges. Thus, he satisfies second exception on Frothi ngham

The second issue is whether the spending programis constitutional
According to Article I, Congress may spend to provide for the conmmon defense
and pronote the general welfare. The term“general welfare” is far broader than
the sum of Congress’ regulatory powers, and thus Congress nmay spend noney and
purchase a conpliance that Congress could not mandate. Indeed, it is upto
Congress to decide what in fact pronotes the general welfare. If Congress
deci des that teaching people in foreign countries about Anmerican football
courts will defer on that decision. Deciding the nean of “general welfare”
calls for decisions based on public policy, to be decided by Congress, not
constitutional principle, as decided by courts. Thus, no matter how wastefu
federal spending appears to be, courts will defer to the judgnent of Congress.
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2. The President of the United States, concerned about the grow ng budget
deficit, decided that federal spending should be reduced. Accordingly, he
i ssued an executive order directing the Secretary of the Treasury to reduce al
federal contributions to the state education by 10% The State of Col orado
brought suit to conpel the Secretary of the Treasury to give to Col orado all
funds ($100, 000, 000) designated in the appropriations bill. The U S. Suprene
Court finally decided the case. Wiat result and why?

BEST ANSWER

The Presidential order nust be struck down. Because of separation of
powers, the President cannot intrude into fields over which Congress has
ulti mate deci si on-naki ng authority.

According to Article I, Congress has the power to spend noney for the
general wel fare. Congress, not the President, allocates tax revenue. Wen
Congress appropriated $100, 000,000 for state education, the President either
signed the bill or it was passed by Congress over his veto. The President
cannot now alter the ternms of the legislation

Al t hough the President has inherent Presidential power (presidential
prerogative), the exercise of such power is subject to four inportant
constitutional limtations: (1) The President cannot |egislate or “make |aw
(only Congress can do so); (2) The President’s actions cannot be in conflict
with the will of Congress; (3) These actions are subject to judicial review,
and (4) the President cannot deprive persons of their property or persona
rights. Here the President has violated the first two limtations — he is
attenpting to legislate (allocating tax revenues) and he is acting in direct
conflict with the will of Congress, which decided that $100, 000, 000, not
$90, 000, 000, be spent on state education
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3. The State of Franklin is a mmjor coal -produci ng state, but the cost
of extracting coal fromthe ground is nuch higher in Franklin that it is in
other states due to geol ogi cal factors. Because of the higher cost, many
manufacturers in Franklin found it |ess expensive to buy coal in other states
and transport it to their factories in Franklin. As a result, many Franklin
coal mnes went out of business and nmany coal niners lost their jobs. To
alleviate the severe hardship, the Franklin state |egislature enacted a statute
requiring all manufacturers located in the state to purchase at |east 50% of
their coal fromcoal producers located in Franklin. Several manufacturing
concerns brought suit challenging the constitutionality of this statute. The
case finally was decided by the United States Suprene Court. Wat result, and
why?

BEST ANSVER

The state regul ation violates the commerce cl ause. Wiere Congress is
silent, states may exercise their police powers to protect public health,
safety, norals and wel fare event if interstate commerce is affected. However,
if the regulation discrimnates against interstate conmmerce or out-of-state
conpetition, or if the regulation inposes an undue burden on interstate
comerce, the regulation nust fall.

Here, the regulation clearly discrimnates against out-of-state
conpetition, by preferring coal producers located within the state to the
detriment of coal producers |located outside the state. This is a form of
econom ¢ protectionism which the negative side of the Commerce C ause was
intended to prohibit. No matter how badly the state wants to protect its own
econom c interests and its own residents, the state cannot engage in economc
protectionism The Commerce C ause creates a “conmon market” within the United
States, and states cannot erect trade barriers at state |ines.

Al so, the regul ation inposes an undue burden on interstate commerce. The
burden is too great if the merits and purposes to be derived fromthe
regul ati on are outwei ghed by the burden on interstate commerce. Here, the
burden is great and the nerits and purposes are illegitimate.

The state regulation is unconstitutional



